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  Return to Prior Joint Employment Standard 
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On December 14, 2017, in a 3-2 decision, the 

National Labor Relations Board (the “Board”) 

overturned a controversial decision regarding joint 

employment.  The Board’s decision in Hy-Brand 

Contractors, Ltd. and Brandt Construction Co. 

(“Hy-Brand”) rejected the 2015 Browning-Ferris 

decision, which had fundamentally broadened the 

joint employer standard.  

 

Prior to the Board’s decision in Browning-Ferris, 

two employers were found to be “joint employers” 

only when the two entities exerted such direct and 

significant control over the same employees that they 

shared or co-determined matters governing the 

essential terms and conditions of employment.  

Under Browning-Ferris, however, an entity’s 

reserved authority to control terms and conditions of 

employment, whether exercised or not, was deemed 

to be indicative of joint-employer status.  Further, the 

Board held that joint-employer status could be 

established through indirect control, such as through 

an intermediary. 

 

The Board’s recent decision in Hy-Brand overruled 

Browning-Ferris, returning to the principle 

governing joint-employer status that existed prior to 

that decision.  Therefore, an entity must both possess 

and exercise direct control over employees’ terms 

and conditions of employment in order to be 

considered a joint employer and, thus, be required to 

bargain with a union.  Specifically, the Board was 

clear that a finding of joint-employer status shall 

once again require “proof that the alleged joint-

employer entities have actually exercised joint 

control over essential employment terms (rather than 

merely having ‘reserved’ the right to exercise 

control), the control must be ‘direct and immediate’ 

(and not indirect), and joint-employer status will not 

result from control that is ‘limited and routine.’” 

 

In its decision overruling Browning-Ferris, the 

Board provided numerous compelling reasons for the 

departure from the Obama-era law, including the fact 

that the Browning-Ferris test exceeded the Board’s 

statutory authority, extending definitions of 

“employee” and “employer” in the National Labor 

Relations Act (“NLRA”) far beyond the common 

law limits that Congress and the Supreme Court have 

stated must apply.  Further, the Board explained that 

the Browning-Ferris decision created an ill-defined, 

confusing standard where bargaining obligations 

would be imposed on a multitude of entities in a wide 

variety of business relationships even if those entities 

never exercised “indirect control.”  Simply put, there 

was no definition for what constituted “indirect 

control.” 
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The Board, in issuing its decision in Hy-Brand, 

announced that the reversion to the Board’s prior 

joint-employer standard would be applied 

retroactively to the case at hand as well as all other 

pending cases in front of the Board.  Ironically, in the 

specific case at hand, the Board held that the two 

construction companies at issue were joint 

employers because the substantial evidence showed 

that they had exercised direct, immediate and joint 

control over essential employment terms involving 

employees of both Hy-Brand and Brandt.  In 

reaching this conclusion, the Board found it 

particularly compelling that one individual served as 

the corporate secretary for both companies, made 

decisions about the hiring and firing of employees of 

both companies and both companies had identical 

employment policies.  Thus, both Hy-Brand and 

Brandt were jointly and severally liable for the 

unlawful discharges of seven striking employees. 

 

The Hy-Brand decision is welcome news for 

employers impacted by the NLRA.  The decision will 

likely have important implications for businesses 

with various contracting arrangements, including 

contingent employment relationships, franchising 

arrangements, and parent-subsidiary relationships.  

The most immediate outcome of the decision is there 

is now clarity as to who is a joint employer under the 

NLRA.  Employers are now less likely be lumped 

together as a joint employer with other businesses, 

where they would be exposed to new bargaining 

obligations, liability and, of course, vulnerability, to 

economic protest activity from unions. 

 

Please contact Desiree S. Murnane at 

dmurnane@couchwhite.com with any questions 

about this or similar matters. 
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