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PRELIMINARY STATEMENT

Having been granted party status in this matter, the Associated General Contractors ofNew

York State, LLC (“AGC”), by and through its undersigned attorneys, Couch White, LLP, submits

. this Memorandum of Law in support of the Proposed Findings of Fact and Conclusions of Law

submitted on behalf of the Griffiss Local Development Corporation (“GLDC”), Cardinal Griffiss

Realty, LLC (“CGR”) and Respondents Charles A. Gaetano Construction Corp (“Gaetano

Construction”) and Gaetano Construction’ s subcontractors (collectively, “Respondents”).

In 201 0, the New York State Court of Appeals firmly rejected an effort by the New York

State Department of Labor (“Department”) to convert a charter school, created pursuant to

provisions of the Education Law, into a type of public entity for purposes of the prevailing wage

law. While conceding that charter schools are a hybrid private/public entity of sorts, they are not

sufficiently “public” to fall under the categories of the State, a public benefit corporation, a

municipal corporation or a commission appointed by law as mandated under Labor Law §220(2).

In 2013, the Court of Appeals rejected a subsequent novel effort by the New York State

Department of Labor (the “Department”) to convert a not-for-profit volunteer fire department into

a “functional equivalent” of a “municipal department” within the meaning of the Labor Law. The

Court held that the “functional equivalent” theory was already rejected in New York Charter

School Assoc. v. Smith, 15 N,Y.3d 403 (2010) and that volunteer fire corporations, although

arguably “quasi-public” in nature, simply do not fit within the ambit of the statute. MGM

Insulation, Inc. V. Gardner, 20 N.Y.3d 469, 475 (2013).

Later in 2013, in De La Cruz v. CaddeliDry Dock & Repair Co., Inc. , the Court ofAppeals

established a new three-prong test for determining whether a particular project is subject to the

prevailing wage requirements of the Labor Law. 21 N.Y.3d 530, 534 (2013). In doing so, the
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Court defined terms under the New York Constitution, Article 1, §17, including the Consthulional

definition ofthe term ‘public work.” Although the first prong ofthe new test remains the same as

under prior law, the Court defined the consthufional term ‘public work” to require that the contact

muM concern a project that primarily involves constucfion-like labor p4 is paid for by public

funds, and that the primary objective or function ofthe work product must be the use or other

benefit ofthe general public.

Against this backdrop, and the recent clear pmnouncemefl by the Court of Appeals

resticfing efforts to unduly expand the reach of the prevailing wage law, the Department

nevertheless now attempts yet another novel argument urging that the project arising from a

contact entered into by CGR, indisputably organized as a New York notfor-profit corporation, to

constuct a new private office building for a private for-profit entity should essentially be

considered a “functional equivalent” of a “commission appointed pursuant to law.” This effort

must be rejected out ofhand not only as plainly contrary to the dictates ofthe Court of Appeals

concerning what may properly constitute a ‘jniblic agencf for prevailing wage purposes, but also

because the underlying project cannot be wedged under the current consiftuliond definition of

“public works.”

As explained below and at the most basic level, the MS Contact entered into between

CGR and Gaetano Consfrucfion was not for covered work because: a) indisputably, no public

entity was a party to such contact; b) COR did not enter into the CGR-Gaetano Contact “in place

of, on behalf of and for the benefit of’ a public entity; and c) the work was not funded by public

.

fund&
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The facts herein are as stated in the Proposed Findings ofEact and Conclusions ofLaw of

Gñffiss Local Development Corporation C’GLDC”), COlt and Respondents, which are

.

incorporated herein and made a pad hereof.

ARGUMENT

The vate office building project (the “MS Pmject’) constructed pursuant to a contact

en into between COlt and Gaetano Construction (the “MS Contact’’ fails to meet any of

the three prongs required for Labor Law §220 coverage ofa public works project.

In New York Charter SchoolAssociaflon, the Court ofAppeals reiterated that:

Ow State Constitution provides that laborers, workers and
mechanics engaged in “any public work cannot be paid less than the
rate of wages prevailing in the same trade or occupation and in the
locality within the state where such public work is to be situated,
erected or used.”

15 N.Y.3d at 406407 (citing N.Y. Const, Mt. I, §17).

Labor Law §220 implements this constitutional requirement New York Charter School

Assoc, 15 N.Y.3d at 407. Section 220 provides, In pertinent part that contactors engaged in

public work projects must pay their workers wages and supplemental benefits that “shall be not

less than the prevailing rate for a day’s work in the same trade or occupation in the locality within

thestatewheresuchpublicwork. . . istobesituated,erectedorused.”DeLaCruz,21 N.Y.3dat

533 (citing Labor Law §220[3][a]).

Court of Appeals precedent now requires application of a three-prong test for the

consthufiond applicability of the prevailing wage laws to any project. The De La Cniz Court

confirmed that the State Consfitufion is the applicable source for resolving prevailing wage issues

I Notab1y COR is a subsidiaiy ofGLDC, and GLDC owns 99S7 ofCGL
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and, after analyzing the language of Labor Law §220, the Constitutional provision itself and

common dictionary definitions, established its revised three-prong test for determining whether a

particular proj ect is subj ect to the prevailing wage requirements. Under this newly revised test:

First, a public agency must be a party to a contract involving the
employment of laborers, workers or mechanics. Second, the
contract must concern a proj ect that primarily involves construction-
like labor and is paid for by public thuds. Third, the primary
objective or function of the work product must be the use or other
benefit of the general public.

21 N.Y.3d at 538.

The Court had historically applied a two-prong test for the prevailing wage law to apply:

(1) the public agency must be a party to a contract involving the employment oflaborers, workmen

or mechanics and (2) the contract must concern a public works project. New York Charter School

, 15 N.Y.3d 403, 408 (citing Erie County Indus. Dev. Agency v. Roberts, 94 A.D.2d 532 [4th

Dept 1983], aff’d for reasons stated below, 63 N.Y.2d 810 [1984], MGM Insulation Inc. v.

Gardner 20 N.Y.3d at 475). While the first prong remains intact, the test for determining whether

or not the underlying work is a “public works project” has now, via De La Cruz been refined into

parts two and three, of which must be satisfied along with prong one.

The application of the Labor Law requirements for prevailing wages must be carefully

applied in a legally restricted sense. It is hornbook law that the Labor Law provisions relating to

prevailing wage apply “only to workers involved in the construction, replacement, maintenance

and repair of ‘public works’ in a legally restricted sense of that term.” Erie County Indus. Dev.

Agency, 94 A.D.2d at 537 (citing Varsity Transit v. Saporita, 71 A.D.2d 643, 644 [2d Dep’t 1979]

[other citation omitted]). The Erie County Court observed that courts have consistently limited

the application of §220 of the Labor Law on this basis. Id. Thus, a strict construction is required

in reviewing the threshold question of applicability of the prevailing rate to a given project,
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although once applicthffity is confirmed, it should be liberally construed to carry outits beneficent

purpose of protecting workers from receiving inadequate wages from a public employer. Id at

540. The Court in Erie County concluded that, without evidence that the Legislature intended to

impose a wage rement such intention should not be read into the ste. Id (citing

Patràlmen c BenevolentAssn. ofCity ofNYv. City ofNew York, 41 N.Y2d 205, 208-209 [1976]),

Failure to satisfy any ofthe three prongs ofthe De La Owte4 as is the case here, deprives

the Department ofjurisdicdon over the Project. The Department’s allegations requlie Respondents

to address in detail why each must fail, with many triggering wnslitutond implications. At core,

however the Department’s effort nofl to New York Charter School ‘Part 3,’ witht another

effort to include another not4or-pmfit corporation under the prevailing wage umbrella?

. PONT! .

NO PUBLIC AGENCY IS A PARTY TO TIW MS CONTRACT

Labor Law §220(2) requires that a contract involving the employment oflabor be with “the

State or a public benefit corporation or a municipal corporation or a commission appointed

pursuant to law,” .

The Court ofAppeals’ tandem decisions inNew York CharterSchools and MGMInsulation

confirm that the Prevailing Wage Law coven contacts “involvjng each of four specific public

entities: the State, a public benefit corporation, a municipal coipomfion, or a commission

appointed pursuant to law.” 20 N.Y.3d at 474, 15 N.YSd at 409, citing Labor Law §220(3).

The Court concluded that, by its terms, theatedoes not apply to education corporations,

such as charter schools (see New York Ch&ter Schools), nor to notaforpmfit corporations,

2 New York Charter &hool rejected the Department’s &ort to convert a not4orprofit chaffer school to a
public entity. ACM Insulation (“Pt 2 rejected the Department’s effort to convert a not-for-profit
volunteer fire department into the “fimcdonal equivalent” of a public enthy. Now, the Department seeks
to convert GLDC, also a not-for-profit corporation, into the “functional equivalent” ofa public endly.
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including a volunteer fire corporation (see MGMlnsulation). In both instances, the Court rejected

novel efforts to stretch the ambit of prevailing wage coverage, expressly rejecting attempts to

construct “the functional equivalent” ofa “municipal department” within the meaning ofthe Labor

Law. See MGMlnsulation, 20 N.Y.3d at 474.

GLDC, a not-for-profit corporation, is indisputably not the State, not a municipal

corporation nor a commission appointed pursuant to law Labor Law §220(2) The Department’s

effort to effectively convert it into a public benefit corporation (Exs. 2, 4) is erroneous.

A. GLDC is Not a Public Benefit Corporation.

(1) GLDC was Incorporated as a Not-forProflt and it is Not a Public
Corporation.

GLDC was incorporated as a non-for-profit local development corporation organized under

Section 141 1 ofthe Not-for-Profit Corporation Law, (Ex. 14). It was not created as a public benefit

corporation, and nothing in its Certificate of Incorporation indicates that it is a public agency

Where, as here, an entity is indisputably created as a not-for-profit corporation, courts have

consistently refused to hold that said corporation is a public benefit corporation. See, e.g. Byrne v.

Times Square Dist. Mgmt. Ass’n, No. 03 Civ. 5488 (DLC), 2005 U.S. Dist. LEXIS 9856, at 1, 1-

12 (S D N Y May 25, 2005) (holding that a district management association, identified in its

certificate of incorporation as a not-for- profit corporation and required to adhere to requirements

set forth in the Not-for-Profit Corporation Law, was not a public benefit corporation). GLDC was

expressly established and identified as a “not for-profit local development corporation organized

under Section 141 1 of the Not-for-Profit Corporation Law “ (Ex 14) Applying Byrne v Times

Square District Management Association, that designation, and the absence of any reference to its

existence as a public benefit corporation, mandates a finding that GLDC is not a public

corporation.

6



(2) GLDC was Not Created by Special Legislation and Cannot be a Publië
Benefit Corporation.

:m Departments contention that GLOC is somehow a public benefit corporation cannot

be reconciled with State Constitutional requirements for such entities.

The General Construction Law defines a corporation as a (1) a public corporation, (2) a

corporation formed other than for profit, or (3) a corporation formed for.profit N.Y. Gea Coast

Law §65(a)(2003). Notaforaprofit corpordons, such as local development corporations, at

classified as corporations formed other than for profit Id at §65(c). In contrast, a public benefit

corporation is a separate and distinct classfflcadoa Id at §65(b).

The distinction is clarified fixiher by the State Constitution, which requires that wblic

corporaüons possessing certain powers must be createdby a “special act” ofthe legislature. As

statedinMdc1eX,5:

No public corporation (other than a county, city, town, village,
school thsfrict or fire district or an Improvement district established
In a town or towns) possessing both the power to contract
indebtedness ad the power to collect rentals, charges, rates or fees
forthe services or facilities finished or supplied by it shall hereafter
be created except by special act ofthe legislature.

N.Y. Coast Art X §5.

OLDC Indisputably has the power to borrow money (Ex. 4, 14, K-94), and possesses the

power to contact indebtedness. It further has the power to collect rentals, charges, rates or fees,

because ft has the unrestricted power to lease buildings and/or real property, which inherenfly

requires the wflecfion of rents. (Sic. 14, R44). Rents have been collected foithe MS office

building. (Ex. 20).

The Department’s contention that rent collection must be from a municipal entity “as a

whole’( 4, R-27), is absent from the Consthution which simply provides that the corporation

7



must have the power to collect rents and fees “for the services or facililies flimithed or supplied

by it” KY. Const Art. X §5. Theit is no dispute that such cofleodon is occurring hen. The

Department’s citation of authority centering on authorifies specifically created by special

legislation is inapposite as GLUt wasp created y special leglsladoa

if GLDC weit apublic benefit corporation possessing the power to contract indebtedness

and collect rents, then ft must have been created via special act ofthe Legislature. N.Y. Const

Mt. Z §5. Such an act must explicitly set forth the specific name and specific enactment — a

general enactment is not sufficient Rye v. Metropolitan Thanyp. Auth. , 24 N.Y.U 627,634(1969).

Since 1969, the Legislature has consistently followed Rye. See, e.g., Public Authorities Law

fl552(1), 1201(1), 1263, 1282 (explicitly creating various public authorities).

Furthe; a public benefit corporation is designated as such in its enabling legislafioa See

e.g., New YorkState Urban Dev. Corp. v. Memphis Constr., Inc., 82 Misc. 2d 232, 23344 (Sup.

CL 1975) flhe Legislature cleai?ly chose to define the Urban Development Corporation as apublic

benefit coiporafiofl Carnegie Hall Corp., v. Njffenegger, 18 Misc. 3d 490, 496-97 (N.Y. Civ.

Ct. 2007) C’CHC’s enabling legislation does not define CHt as a public benefit corporation ...

CHC cannot be deemed a public benefit corporaflofl

GLDC was not created by a special act of the State or Oneida County Legislature, ff. p.

64 [Ex. 13]; 50). The sole legislative act relative to GLDC, an appropriations bill from 1995, did

not create OLDC or any other express public benefit corporation — ft merely appropriated money

to a local development corporation that would be organized as a not-for-profit corporation under•

theNot-for-Profit Corporation Law. Underthese circumstances, OLDC cannotbe deemed apublic

benefit corporatoa

8



(3) Other Statutory Provisions are Irrelevant.

The Department argues that other statutory provisions, such as the freedom of Information

Law (“FOIL”), should be applied to the facts at hand This argument is not tenable

FOIL contains an expansive definition of public “agency” that includes “any state or

municipal department, board, bureau, division, commission, committee, public authority, public

corporation, council, office or other governmental entity performing a governmental or proprietary

function for the state or any one or more municipalities thereof,” Public Officers Law §86(3).

Labor I aw §220 is markedly different and is explicitly limited to four entities, none ofwhich apply

to GLDC. Authority cited by the Department on this issue is not on point and is contradicted by

authority providing that even where a not-for-profit works very closely with a municipality and

receives money from it, it is not automatically rendered a public agency. See Metro. Museum Hist.

Dist. Coalition v. De Montebello, 3 Misc. 3d 1 109(A) (Sup. Ct. 2004), aff’d 20 A.D.3d 28 (1st

Dep’t 2005).

B. GLDC is Not a Public Entity to Which Labor Law §220 Applies.

As explained supra, GLDC does not fall into any of the four entity categories identified in

Labor Law §220. To get over this hurdle, the Department asserts, in contradiction to established

authority, that GLDC must nonetheless be subject to prevailing wage law because it functions as

a public benefit corporation. (Exs. 2, 4). This expansion ofLabor Law §220 is not consistent with

authority that has definitely rejected such attempts.

Labor Law §220 requires that laborers and mechanics engaged in “public work” be paid

no less than the wages prevailing in the same trade or occupation in the locality where the public

work is to be completed. The 2007 Amendment to Labor Law §220 (the “Third Party

Amendment”) extended Labor Law §220’s reach to encompass “[e]ach contract to which the state

9



or [a public entity] is a party, and any contract for public work entered into by a third party acting

in place of, on behalf of and for the benefit of such public entity pursuant to any lease, permit or

other agreement between such third party and the public entity[ j” Labor Law §220(2) and (3)(c)

(c. 678 ofthe Laws of 2007).

When the Third Party Amendment is superimposed upon the prevailing wage test

enunciated by the Court of Appeals in 201 3 , the resultant rule is that (i) a public agency must be

a party to a contract involving the employment of laborers, workers or mechanics or a contract

must be entered into by a third party acting in place of, on behalf of and for the benefit of such

public entity pursuant to any lease, permit or other agreement between such third party and the

public entity, and (ii) the contract must concern a project that primarily involves construction-like

labor andis paid for by public funds, and(iii) the primary objective or function ofthe work product

must be the use or other benefit of the general public. De La Cruz, 21 N.Y.3d at 534 (emphasis

added); see Labor Law §220(2) and (3)(c).

A statute or legislative act is to be construed as a whole, and all parts of an act are to be

read and construed together to determine the legislative intent. See McKinney’s Cons. Laws of

NY, Book 1 , Statutes, §97, Erie County Indus Dev Agency, 94 A D 2d at 537 In interpreting a

statute, “the spirit and purpose of the act and the objects to be accomplished must be considered.

The legislative intent is the great and controllrngprrnciple “ Ferres v New Rochelle, 68 N Y 2d

446, 450 (1986) (citing People v. Ryan, 274 N.Y. 149, 152 (1 937); Fetterson v. Daystrorn Corp.,

17 N.Y.2d 32, 38 (1966)).

During the legislative process, the Third Party Amendment was the focus of a great deal

of concern premised on its ambiguity and potential over-reach. for example, the Division of the

Budget submitted a Bill Memorandum that presciently asserted: “we remain concerned that the

10



bill’s ambiguity could expand the types ofprojects subject to prevailing wage rates, and that such

an expansion would have an unintended and deleterious impact on the provision ofcritical services

“3

In his approval memorandum, themGovernor Spitzer attempted to allay these concerns by

assuring legislators and taxpayers that:

In discussions on this legislation, and in submissions on this bill,
some groups have expressed concerns about possible consequences
of this bill. Those concerns are not warranted, however, because
they are based upon interpretations that are not consistent with the
language of the bill or with the expressed intent of the sponsors

(Gov. Approval Mem. No. 53, c. 678, L of 2007) (emphasis added),4

The Sponsors’ stated intent was that the law was designed for a single purpose: closure of

the “loophole” identified in Pyramid Co. v. N YS. Dept. ofLabor, 233 A.D.2d 285 (4th Dep’t

1 996) (“Pyramid”) The Sponsors’ solution was explicitly intended to encompass work contracted

by a third party non-public entity within the scope of Labor Law §220 when the involvement of

that third party “obviates the existence of a direct contractual relationship between the public

owner and the contractor performing the work.” Governor $pitzer’s approval memorandum

similarly made clear that the Third Party Amendment was merely intended to close that same

“loophole”:

The narrow court interpretations ofthe term “agreement” created an
unwarranted loophole that has prevented the application of
prevailing wage rules to public work projects that should be subject
to those rules, and this bill properly closes that loophole in the law.

(Gov. Approval Memorandum - No. 53, c. 678, L. of 2007, filed with S. 6356 [Aug. 28, 2007]).

Thus, the Third Party Amendment should only be interpreted to apply to the “loophole”

3 A copy ofthe Bill mentioned is irniuded in the Bill Jacket for c 678, L 2007 attached hereto
4 A copy ofthis Memorandum is included in the Bill Jacket for c. 678, L. 2007 attached hereto.
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circumstances that it was intended to close: the avoidance of prevailing wages in situations

analogous to the facts in Pyramid. Pyramid which involved a project-specific arrangement

undeniably aimed at avoiding the coverage ofprevailing wage laws in the construction ofan access

road necessary for the construction of a shopping mall. In Pyramid an access permit was issued

by the New York State Department of Transportation (“DOT”) to Pyramid in order that particular

work on the existing road could be completed. Under the extensive terms of the permit, the road,

as improved in strict accordance with the permit, including the use of DOT-identified plans and

DOT specifications for the work, would be inspected and accepted by DOT and thereafter acquired

and maintained by it. Following acceptance, the road was to be used by the general public. The

Pyramidwork was ultimately deemed not subject to prevailing wage law, even though constituting

“public work,” because DOT was not a party to a contract involving the construction ofthe project

and no contractual rights were created between the State and the developer for the construction

work.

This result was the “loophole” that the Third Party Amendment was specifically designed

to close that “allow[ed] public entities to circumvent prevailing wage requirements by engaging

or authorizing third parties to enter into public work contracts on their behalf.” (DOL

Commissioner Smith letter in support of A.3705 [Aug. 24, 2OO7].

The public road in Pyramid fell squarely within the confines ofthe Third Party Amendment

as it was “public work-performed under a lease, permit or other agreement pursuant to which the

department ofjurisdiction [the DOT] grants the responsibility of contracting for such public work

to any third party proposing to perform such work to which the provisions of this article would

apply had the department ofjurisdiction [the DOT] contracted directly for its performance.”

5 See the Appendix.
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The instant matter is manifestly distinguishable on every level from Pyramid.

Unlike the Pyramid highway permit there is no contact entered into by GLDC acting ‘%i

place of’ or “on behalfof’ and for the benefit ofapublic entity pursuant to any agreement between

OLDC (or COlt) and any public entity for the construction ofthe MS building. Labor Law §220.

OLDC has acted on its own behali

The only direct agreement between GLDC and Oneida County is a contact from February

of 1995, pursuant to which the County acted as a mechanism to receive federal monies on behalf

of GLDC. This agreenient is insufficient to trigger the Third Party Amendment because it fails

, assert that the contract is one for consfrucfion. New York Owner School Assoc. , 15 N.Y.3d at

409 (holding that a charter school agreement providing for the operation of a charter school was

not a contract for public work involving the hiring of lborers, workers or mechanics within the

meaning of §220). The absence of particularized reference to consflcfion-flke work in the sole

coct between the County and GJ.DC is fatal to an asserted application of the ThiM Party

Amendment and further confirms the absence of any argument that the MS Contract fails within

Labor Law §220(2), whether via the Third Party Amendment or otherwise. See Nail. K Passenger

Corp. v. Hartnett, 169 A.D2d 127, 130 (3d Dep’t 1991) (performance ofpublic work should be

im&y.and not incidental to the “contact” under Labor Law §220); 60 A& St Assocs. v. Hwne#,

153 A.D2d 205, 207-08 (3d Dep’t 1990) affd 76 N.Y2d 993 (1990). In contrast to the developer

in Pyramid, OLDC has a clear “beneficial interest’ in the MS Contract and it was performed ‘br

the benefit of” GLDC.

It was never seriously disputed that the Pyramid highway project was ‘public work.” The

most important factors in determining whether a project is a “public wor?’ are whether a public or

private entity controls the project — including plans and specifications, whether the completed
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project will be open to the general public, and whether the completed project is for a public use,

Cattaraugus Cmly. Action, Inc. v. Hartnett, 166 A,D.2d $91, $91 (4th Dep’t 1990); 60 Mkt. St.

Assocs., 153 AD.2d at 207-08; Nat’l K Passenger Corp., 169 A.D.2d at 132. Every foregoing

factor was present in Pyramid, whereas none are present in the facts at hand. The AIS Contract

evidences the lack ofparticipation ofthe State, and the AIS office building is not open to the public

(see Point Ill). Finally, the AIS Contract was paid for with private funds.

Most recently, the reach of the Third Party Amendment was discussed, albeit as dicta, in

the 2013 Court ofAppeals case of MGMlnsulation, Inc. 20 N.Y.3d at 473-74. MGM Insulation,

, involved a challenge to a DOL determination that a non-profit firehouse construction project

was a public work subj ect to prevailing wage law because volunteer fire corporations are functional

equivalents of municipal corporations. Id. The Court of Appeals rejected that test, and, in the

absence of a direct contract with a public entity, the matter was dismissed. Relevant here, although

the work in MGM Insulation, Inc. was performed prior to the enactment of the Third Party

Amendment, the potential application ofthe amendment to the facts ofthe case was discussed, and

it is clear that the work in MGMlnsulation, Inc. bore many ofthe hallmarks ofFyramid and very

likely may have fallen under the amendment’s ambit, Now-retired Judge Lippman noted the

Village of Bath’ s close financial and consultative involvement with that specific firehouse

construction project was indicative of it having been contracted on behalf of a municipal entity.

Id. at 477, Further, the record in MGMlnsulation, Inc. revealed that the structure ofthe ownership

of that project was frankly acknowledged to be for the purpose of avoiding the prevailing wage

requirements. Id. Judge Lippman summarized the record as leaving “not the slightest doubt that

the contract did contemplate in a most concrete way the construction ofthe new village firehouse,”

Id at 478.

14



Here, the MS Contract stands in sharp contrast with both Pyramid and MGMInsulaHotz

Inc., since it was not structured to avoid prevailing wage laws, nor did the State or County have

any close financial or consultative involvement in the construction project

.

C. GLDC was Not Acting “on Behalf or the County or fly Other Public Entity.

In the absence ofdimct evidence oflegislalive intent (see Point IA), analysis ofa statutory

provision is founded in three sources: “first and most importantly,” the actual language of the

statute; second, precedent;6 and third, “dictionary definition.” De La Oza, 21 N.Y.3d at 534,

Although there is a plethora oflegislative intent supporting the contention that the MS Contract is

not within the ambit of Labor Law §220, it is of further benefit to consider additional sources in

further support of the Legislative intent asserted supra. The instant statute does not define “in

place of, on behalfofand for the benefit of’ in the collective sense ofthat phrase or otherwise. See

generally Labor Law. Resort to relevant case law further supports the intent ofthe Legislature.

Tn 201 1, the Third Department heretofore addressed the meaning of”on behalfof,” a term

for which no technical experfise or knowledge of operational practices is necessary to define.

Specifically, the Third Department held the phrase “on bthalfot’ was used by the Legislature “to

connote a direct representative or agency relationship.” New York Constr. Materials Ass ‘ti, Inc. v.

NJ’S. Dept. ofEnvt7 Conservation, 83 A.D.3d 1323, 1327 (3d Dep’t 2011) (citations omitted);

see e.g., CPLR 215(4) (permitting the attorney general to commence actions “on behalfof’ the.

state); see e.g., Agriculture and Markets Law §120(5) (governing actions brought by the

commissioner “on behalfofthe State’,. The phrase “on behalfof’ appears more than 2,900 times

6 fi undefinedsatatory term must “be given its precise and well settled legal meaning in thejurisprudence
ofthe sate[.]” New York Comat Atateriab Ass ‘is, Inc., 83 A.DJd at 1326 (quoting Yellow Book ofN Y,
Inc., 7S A.D.3d at 932-33).
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inlegislalion inwifich the phrase is used to indicate arepresentafive, agency7 orproxy relationship,

New York Consfr Materials Ass’n, Inc., 83 A.D.3d at 1326. This definitional explication is

consistent With the Legislative intent behind the Third Party Amendment as explained szipra, and

elucidites its clear inapplicability to this case.

OLOC clearly was not acting on behalf ofthe County or any public entity in entering into

the MS Contact. GLDC did not contract for the construction work as an agent or proxy of the

County. Rather, it contracted, via CUR, for private construction work of its own accord, on its

own bebalfand for its own beneficial interest. OLDC, via COR, entered into the MS Contact in

its own name, and not in the name of any public entity. Morn importantly, GLDC, via COR,

enteredintotheMS Confrwtatitsownflsatitsowncostsandatitsownexpense. Responsibifity

for idendfying inifladng and developing construction projects fell squarely upon GLDC/CGR, as

did the responsibility ofreviewing project plans and specifications and bringing each project to

Mdlioa The AIS project was paid for by private funds, and taxpayer dollars were not spent

ft simply cannot be concluded that GLDC is acting as a representative, agent or proxy for

the County or any other public entity in entering construction contacts where the County “has no

obligation.”

Lastly, it is most significant that Labor Law §220 does not broadly encompass all third

parties who contact “on behalf of’ a public entity, but rather only applies narrowly to those third

parties who contract “in place of, on behalfofandfor the benefit of’ a public entity. The addition

of”in place of’ and “for the benefit of,” read conjunctively together with “on behalfof” supports,

if not mandates, the conclusion that the Legislature intended the statute to only reach strictly

7 The ThiM Restatement of Agency (2006) defines agency as the “fiduciary ráladonsbip that arises when
one person (a ‘principal’) manifests assent to another person (an ‘agent’) that the agent shall act on the
principal’s bebalfand subjectto the principal’s control, and the agent manifests assent or otherwise consents
sotoact”
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defined principal-agent relationships. Accordingly, GLDC did not act in place of, on behalf of

and for the benefit of the State or any other public entity in entering into the AIS Contract.

ft GLDC’s Local Authority Status is Irrelevant to Public Benefit Corporation
Analysis.

The Department contends that because GLDC is a local authority under the Public

Authorities Act of 2005 (the “PAA”), it must therefore be a public benefit corporation. One

conclusion does not necessarily lead to the other, and the mere fact that a not-for-profit corporation

like GLDC is subject to the PAA does not inevitably result in that corporation being deemed any

type of public corporation, much less a public benefit corporation.

A local authority is defined under PAA §2(2) as follows:

(a) a public authority or public benefit corporation created by or
existing under this chapter or any other law ofthe state ofNew York
whose members do not hold a civil office of the state, are not
appointed by the governor or are appointed by the governor
specifically upon the recommendation of the local government or
governments; (b) a not-for-profit corporation affiliated . with,
sponsored by, or created by a county, city, town or villagegovernment;

(c) a local industrial developmental agency or authority
or other local public benefit corporation; (d) an affiliate of such local
authority; (e) a land bank corporation created pursuant to article
sixteen of the not-for-profit corporation law.

Pub. Auth. Law §2(2) (2014) (emphasis added).

In Griffiss Local Development Corporation v, State ofNew York Authority Budget Office,

the Court found that GLDC was subject to the PAA by virtue of the fact that it satisfied only the

definition of a local authority set forth in §2(2)(b)—”a not-for-profit corporation affiliated with,

sponsored by, or created by a county, city, town or village government.” 26 Misc. 3d 8 1 5, 819

(Sup Ct Albany County 2009), affd, 85 A D 3d 1402 (3d Dep’t 201 1) The Court did not,

however, find that GLDC was a local authority under any other definition stated in §2(2). See id,

26 Misc. 3d at 820-21; 85 A.D.3d at 1404-05.
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This is a meaningful distinction and provided additional confirmation that GLDC is not a

public benefit corporation. Section 2(2(b), listing not-for-profit corporations, is clearly

distinguishable from the public entities specified elsewhere in the §2(2)(a), (c)-(d).

POINT II

THE AIS CONTRACT WAS NOT PAID FOR WITH PUBLIC FUNDS

Assuming, arguendo, that GLDC was deemed to be a public agency under Section 220 —

which it is not — the A1S project is nevertheless still not covered by prevailing wage law

requirements because the second prong of the De La Cruz test cannot be satisfied. The project

was not “paid for by public funds.” De La Cruz, 21 N.Y.3d at 538.

The project at issue here — the construction of the A1S office building — cost a total of

$10.5 million. No public money was used to fund any portion of that cost. (T. pp. 86, 98). No

direct State or County grant money was involved in the project. (T. p. 98).

Under these circumstances, the AIS contract cannot be subject to prevailing wage laws.

POINT III

THE AIS PROJECT IS NOT A PROJECT FOR
THE USE OR BENEFIT OF THE GENERAL PUBLIC

Prong three of the De La &uz rule requires that “the primary objective or function of the

work product must be the use or other benefit of the general public.” 21 N.Y.3d at 53 8. This is a

more restrictive test than the prior open-ended test that required only “that the contract must

concern a public works project.” Id. at 534 (other citations omitted).

As the De La Cruz Court observed, the term “public work” is used in two distinct ways:

to denote a public undertaking or endeavor performed by workers, and to refer to the physical

product of such work.

In the case of this Project, the primary objective or function of the AIS Project is not for
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the use or other benefit ofthe general public. .

Apart from the fact that the public cannot use the MS work product no benefit to the

general public exists, as the purpose for the Project was to construct an office building to be leased

to a privately owned corporation.

The Court of Appeals observed in De La Cnsz that work is not public when, although it

may arguably serve some public function, its objective is private residences (citing Vukan

Affordable Hoza Co,p , 151 kD2d at 87) or is used for a specific and narrowly defined group of

private citizens (Caftaraugz&c Communiay Action, 166 AD2d 891), The work product at issue

here is an ofice building occupied by a tenant that proscdbes public entry into the building and

this fact dictates that the MS project fails under prong three as well.

Where, as with GLDC, a vate entity initiates and develops a project is responsible for

the plans and specifications secures financing from private sources and is responsible for bringing

the project to fruition, the project is not a “public work.” See generally 60 Market St Assocs., 153

A.D.2d at 205; Cattaraugus Community Adflon Inc. , 166 A.D24 at 891. This is tue even if the

stateorastateagencyplays someroleintheproject, suchasbavingtheflghttoapproveorveto

the building contractor, or proposed changes. See National Railwqy Passenger Coqt, 169 kD2d

at 131. There is no evidence whatsoever that the County or any other public entity ever exercised

any such review authority as to the MS Contact

Even if public funding were provided, the work is not necessarily public work. For

example, providing housing to homeless families “reasonably advances the public interest,” but

that does not make such housing, even though publically financed, a “public work.” Hart v.

Holzman, 215 A.D2d at 175. Providing a home for unwed teenage mothers “reasonably advances

the public interest,” but that does not make construction ofsuch a facility, even with state funds, a
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“public work”. Cattaraugus Community Action, 166 A.D.2d at 891 . Providing public rail

transportation, “reasonably advances the public interest” but that does not make a railroad station,

even one built with public funds “a public work.” National Railway Passenger Corp., 169 A.D,2d

at 1 27. No argument may be cogently made that a private office building, to which the public does

not have access, in any way advances the public interest, and to the contrary, constitutional and

case authority strongly dictates to the contrary. Thus, the work done pursuant to the AIS Contract

cannot be considered to be in the “public interest.”

As summarized by the Court in its De La Cruz holding concerning prong three of the new

test, “[t]he dispositive question is whether the [public works] primary function is to serve the

general public.” 2 1 N.Y.3d at 539. The Project now at issue does not meet that definition, nor the

other traditional definitions examined in De La Cruz.

.

CONCLUSION

For the foregoing reasons, Article 8 of the Labor Law does not apply to GLDC, CGR or

Respondents, because neither GLDC nor CGR is a public entity, the work at issue is not public

work, and neither GLDC nor CGR is not a third party that acted in place of, on behalf of and for

the benefit of a public entity.
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