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AS YOU ARE likely aware, the New 

York State Department of Environmental 

Conservation (DEC) recently finalized some 

significant changes to the New York Petroleum 

Bulk Storage (PBS) regulations. Since then, 

we have had numerous conversations with 

clients and consultants trying to understand 

how these changes affect when a petroleum 

spill needs to be reported to DEC. Clients are 

rightly concerned about involving DEC and 

all that entails, when it may not be necessary. 

Consultants are rightly concerned that they 

could incur liability for not reporting. This situ-

ation can create tension between consultants 

and their clients (not to mention the client’s 

lawyers). So, we thought a brief generalized 

discussion of the changes would be helpful.

Necessary disclaimer: The following is not 

legal advice and should not be relied upon to make 

decisions about whether a particular potential 

petroleum spill needs to be reported to DEC.

Imagine that it’s summer 2015, and your 

company is investigating the purchase of 

some property. During the due diligence, a 

consultant performs some sampling and dis-

covers a sheen on the groundwater, along with 

odors that could indicate petroleum in the soil 

or groundwater. At this point, based on long-

standing practices and regulatory require-

ments, everything stops and the consultant, 

except in rare cases, reports a “spill” to DEC. 

Based upon changes to the PBS regulations, 

if that same discovery were made today the 

response would be very different.

As a general rule, if a petroleum spill occurs, 

whether it is at a fuel tank, during delivery to a 

home or business, or underground in a leaking 

tank, it must be reported to DEC within two 

hours of its observation or discovery. The same 

holds true for the discovery of petroleum or 

petroleum compounds as part of a site inves-

tigation, (generally) regardless of how long the 

petroleum may have been there. The Two Hour 

Rule, as it has been cleverly named, required 

that “anyone with knowledge” report the spill. 

By Adam J. Schultz, Esq. and Alita J. Giuda, Esq. 
Couch White, LLP

COUNSEL’S CORNER

The Two Hour Rule and Other 
Changes in the PBS Regulations



Material Matters • Fall 2016   11

Failure to report not only subjects the party 

who should have reported to possible enforce-

ment and penalties, but also makes for an 

unhappy DEC. Unhappy DEC, unhappy life.

A long time ago, we could argue that the 

Two Hour Rule only applied to the owner or 

operator of the site, or the tank, in question. 

But then a 1998 DEC Commissioner’s Decision 

(In re Middleton Kontokosta Associates Ltd., et al., 

December 31, 1998) broadly expanded the 

rule. In Middleton, a consultant was at a site 

observing some soil sampling, reportedly as 

a favor to a bank investing in the property. 

During the sampling, it became apparent to the 

consultant that there may be soil contamina-

tion based on discoloration and odor. The con-

sultant did not report, and his later defense to 

DEC was that he was not an owner or operator, 

or there on behalf of those parties, and there-

fore the Two Hour Rule did not apply to him.

Although the administrative law judge found 

that the consultant was under no obligation to 

report because he was not an owner or operator 

and he did not work for the owners or operators, 

the commissioner reversed, and found that the 

term “anyone with knowledge” could include a 

consultant observing sampling, regardless of 

their ties (or lack of ties) to the site. Other later 

decisions on this issue did not provide much 

guidance, or change DEC’s interpretation of the 

rule. So, since 1998, when a “spill” was discov-

ered during a due diligence review, the most 

conservative approach (report, report, report) 

has been the default response. To that end, when 

sampling occurs on sites, consultants, regard-

less of who hired them, have proceeded with 

caution and taken the responsibility to report 

a spill very seriously, oftentimes reporting as 

a matter of course.

Fast forward to today. The amendments to 

Part 613 removed the requirement that “any-

one with knowledge” report a potential spill. 

Now, Part 613 places the onus of reporting 

on the owner or operator (defined terms) of the 

property or tank. Looking back to our example 

above, the consultant investigating a property 

for due diligence purposes may still stop every-

thing, but only to make the client aware of 

what has been discovered and how to proceed 

from a due diligence perspective; not neces-

sarily to report to DEC. However, this change 

is already causing some confusion. While it 

isn’t yet clear whether an agent of the owner 

or operator needs to report, consultants doing 

work on a site for a third party (bank, etc.) may 

not be aware of the changed rule, or may not 

be comfortable with not reporting, and may 

want to report when it may not be necessary.

Spills or other contamination always add 

complexity to a property transaction. While 

reporting was the default reaction to discov-

ery of a spill, that is no longer the case. There 

is, at least for now, more flexibility in address-

ing historical contamination, giving both the 

seller and prospective purchaser more time 

and options for allocating liability without 

state oversight. That said, both the seller, and 

particularly the purchaser should make sure 

that they fully understand the risks and ben-

efits of reporting/not reporting before making 

a decision on how to proceed.

DEC has reported that they intend to 

change the rule again in the future, to make 

it more like the hazardous substance reporting 

rule, which also requires reporting by agents 

of, or contractors to owners or operators. At 

the same time, DEC has also reported that 

that they don’t see this change to the Two 

Hour Rule as a big change. We have yet to find 

anyone who would agree with that, especially 

given the obligation many in the industry 

have felt to report no matter what. Stay tuned, 

but for now, the reporting requirement is no 

longer a one-size-fits-all situation.

OTHER CHANGES

The PBS regulations also include changes 

to a number of items relevant to businesses 

handling bulk quantities of petroleum (1,100 

gallons or more of in above ground tank(s) or 

110 gallons or more in underground tank(s)), 

including training requirements for person-

nel managing tanks and updates to design and 

leak testing requirements (to conform to EPA 

requirements). One of the more notable changes 

is the delivery prohibition requirement, which 

basically allows (or in some cases, forces) DEC 

to “tag” a tank system and prohibit delivery 

of petroleum to the facility. This applies to all 

tanks subject to PBS regulation.

Certain categories of violations designated 

Tier 1, such as a known release or leak of petro-

leum, will result in DEC tagging first and asking 

questions later. This means that DEC now has 

the authority to shut down a fuel tank during a 

routine inspection with no notice beforehand. 

If this happens, the respondent will be given 

a written notice and must address the issues 

to have the tag removed, or seek an expedited 

hearing with DEC. Otherwise the tag stays on.

There is also a second category, Tier 2, for 

violations such as a suspected leak, or failure to 

have proper secondary containment. For Tier 2 

violations DEC provides notice, but if the issues 

are not addressed within a short timeframe (no 

more than 30 days), or if the respondent does 

not request a hearing, then the tank would be 

tagged and the delivery prohibition would be 

enforced. The regulations allow DEC to exhibit 

some leniency if there is no evidence of a leak, 

or a tag out could impact the availability of 

fuel in a remote area, or affect public health 

or safety; but at this early stage, it is unclear 

if and when DEC may exercise such discre-

tion. DEC reports that it is proceeding very 

slowly with issuing tags, and it is establishing 

layers of internal review. Nevertheless, with 

this new tool in DEC’s arsenal, a PBS facility 

could be impacted significantly during what 

is otherwise a routine inspection.

As indicated above, this is a developing situ-

ation subject to interpretation and/or change 

through experience, enforcement discretion, 

legal proceedings, or policy changes as these 

issues present themselves.


