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On April 30, 2015, the First Department of the 
Appellate Division issued a decision in Kel-Mar 
Designs, Inc. v. Harleysville Insurance Company of 
New York.  At issue was a dispute between insurance 
companies concerning additional insurance coverage 
after an employee of the subcontractor, Arcadia, was 
injured on the job when he lost his footing on a 
stairway. 
 
The defendant provided the Harleysville insurance 
policy (the “Harleysville policy”) Arcadia. It 
provided “additional insured coverage to plaintiff 
general contractor only for ‘liability caused, in whole 
or in part, by the acts or omissions of [Arcadia’s] 
ongoing operations for the additional insured.’”  
Therefore, regardless of whether the injury resulted 
from the negligence of the Arcadia employee, under 
the Harleysville policy, the defendant was required 
to defend and indemnify the plaintiff as an 
additionally insured party. 
 
However, the Second Department found that because 
the Harleysville policy did not “specifically” provide 
primary coverage to the plaintiff, by default, it only 
provided excess coverage.  Therefore, because both 
the Harleysville policy and the plaintiff’s RLI policy 
both provided excess coverage, they canceled each 
other out, making the policies evenly liable, on a 

primary basis. Therefore, both policies were required 
to share the plaintiff’s defense costs in the underlying 
personal injury action. 
 
Pursuant to New York Labor Law §§ 240 and 241, 
all owners, general contractors and subcontractors 
can be held strictly liable for damages resulting from 
an injury to an employee on a construction site.  To 
protect these parties, a subcontractor is usually 
required, by contract, to provide the general 
contractor and the owner with additional insurance 
coverage.  Then, when a subcontractor’s employee is 
injured on the job, the subcontractor’s insurance 
policy will provide additional insurance coverage for 
the general contractor and the owner to defend any 
lawsuits against them. 
 
The problem with the Harleysville policy arose 
because it failed to meet the test for additional 
insurance endorsements laid out in CG 20 38 04 34 
which states “[a]ny person or organization for whom 
you are performing operations when you and such 
person or organization have agreed in writing in a 
contract or agreement that such person or 
organization be added as an additional insured on 
your policy.”  
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This is essentially a two part test requiring: (1) a 
written agreement between the subcontractor and 
any parties seeking the additional insured coverage 
and (2) that the subcontractor performed “operations 
for” for the additional insured.  The naming of the 
additionally insured parties in the contract is not 
enough to ensure they are covered.  This test must be 
met. 
 
The court in Harleysville Insurance Company 
focused on the second part of that test, narrowly 
interpreting the word “for” in the endorsement.  The 
narrow interpretation creates a scenario in which the 
additional insured endorsement only covers parties 
for whom the subcontractor has directly performed 
operations.  This has the potential to result in an 
abundance of denials of coverage for parties that are 
entitled to additional insurance coverage by contract, 
but for whom the subcontractor did not perform 
operations. 
 
This decision will be used by insurance companies to 
argue that they are not responsible for covering 
general contractors and owners under a 
subcontractor’s policy.  The narrow definition of 
“for” works in their favor and allows them to deny 
coverage in instances where the subcontractor is not 
performing operations directly for the party claiming 
to be an additional insured. 

Alternatively, the narrow interpretation of “for” is 
detrimental to those general contractors and owners 
who believe they will be covered by the 
subcontractor’s additional insurance.  Use of this 
narrow definition will likely lead to many more cases 
like in Harleysville Insurance Company. As a result, 
under this narrow definition, when a statute holds 
general contractors and owners strictly liable for an 
employee’s injuries on the job, regardless of the 
employee’s own “acts or omissions,” the general 
contractors’ and owners’ own insurance policies will 
have to cover the costs of the litigation. 
 
To avoid the results of the Harleysville Insurance 
Company decision it is essential that general 
contractors and owners pay close attention to the 
wording of the additional insurance endorsements 
contained in construction contracts with 
subcontractors.  Each endorsement should be 
reviewed carefully to determine what they mean and 
who is covered by the additional insurance 
endorsement. 
 
Please contact Jeremy Smith 
(jsmith@couchwhite.com) with any questions about 
this or similar matters. 
 
 

 
 


