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CPLR 

 

 a. CPLR Amendments  

 

 1. Effective January 1, 2016, service by mail under CPLR 2103(b)(2) of an interlocutory paper 

increased from five (5) days to six (6) days if the service by mail is made from outside the State, but within 

the geographic boundaries of the United States. 

 

 2. Effective December 11, 2015, CPLR 3212(b) was amended to expand the use of expert 

affidavits on summary judgment motions.    The amendment states that a trial judge “shall not decline” to 

consider an expert affidavit filed in support of, or in opposition to, a motion for summary judgment because 

the party offering such expert affidavit had not previously served an expert response for that particular 

expert under CPLR 3101(d)(1). This legislation expressly overrules Singletree, Inc. v. Lowe, 55 A.D.3d 

861, 863 (2d Dep’t 2008) and similar cases. Trial judges in the overruled line of cases had declined to 

consider expert affidavits offered on a summary judgment motion because a party had not served an expert 

response as to that expert under CPLR 3101(d)(1) before the motion was served. See e.g. DeSimone v. City 

of New York, 121 A.D.3d 420, 421 (1st Dep’t 2014). This amendment addressed that situation. 

 

 3. Effective March 17, 2016, CPLR 214(f) has been amended to state in an action to recover 

for personal injury caused by exposure to any substance or substances in a designated Superfund site 

pursuant to 42 U.S.C. §103 or ECL §27-1303, a plaintiff may commence an action within the time periods 

contained in CPLR 214(c) or, in the alternative, within three (3) years of the subject area being designated 

as a Superfund site, whichever is latest. 

 

 b. Summary Judgment and Sufficiency of Affidavits 

 

Kimberlee M. v. Jaffe, 139 A.D.3d 508, 30 N.Y.S.3d 631 (1st Dep’t 2016) 

 

 The Defendant-physician and his medical group moved the court for summary judgment against the 

parent of a child born with developmental delays.  The Plaintiff, in opposition, raised a triable issue of fact 

as to the existence of developmental delays.  While certain of the Plaintiff’s expert opinions were 

conclusory, such as those relating to causation, the Defendants moved the court solely on the ground that 

the infant-plaintiff was not injured and thus causation was not at issue on the motion. The First Department 

held that the motion court properly considered the affirmation of the Plaintiff’s previously undisclosed 

expert.  CPLR 3101(d) does not require a party to retain an expert at any particular time, and the Plaintiff 

promptly served the expert’s affirmation within forty-five (45) days of the examination of the infant-

plaintiff pursuant to 22 NYCRR § 202.17(c).  The preliminary conference order only required the Plaintiff 

to serve expert disclosures at least sixty (60) days before trial.  The trial court judge cured any prejudice by 

granting Defendants leave to perform an independent medical examination of the infant-plaintiff. 

 

Rose v. Egan, 153558/2014, NYLJ 1202763654560 (Sup. Ct., New York County, July 15, 2016) 

 

 In an action to recover damages for defamation and to obtain a permanent injunction, Plaintiffs 

successfully moved the court to enjoin the Defendant from publishing communications that defamed or 

disparaged them or their businesses.  Defendant’s opposing affidavit was rambling and incoherent, and did 
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nothing to rebut the Plaintiffs’ showing on the motion of the likelihood of success as to the per se 

defamatory nature of the speech. The statements were made with reckless disregard of their truth or falsity. 

 

Pater v. City of Buffalo, 141 A.D.3d 1130, 36 N.Y.S.3d 323 (4th Dep’t 2016) 

 

 Summary judgment was granted to the Defendants based, in part, on Plaintiffs’ opposing expert 

affidavits.  The Court’s majority held that the expert affidavits failed to raise an issue of fact.  Neither expert 

detailed the procedures of testing that the Defendant City of Buffalo should have conducted following one 

of the events that allegedly grounded said Defendant’s liability.  The affidavit of the Plaintiff’s 

neuropsychologist was speculative as the expert was not a medical doctor and did not articulate a basis for 

asserting that appropriate testing would have revealed the sexually predatory propensity later manifested 

by one of the Defendants’ police officers towards the Plaintiffs. 

 

Gitman v. Martinez, 139 A.D.3d 1175, 32 N.Y.3d 340 (3d Dep’t 2016) 

 

 A motion for summary judgment was premature when issue had only been joined for seven months, 

paper discovery was outstanding, no depositions had been taken, and three months remained on the 

scheduling order. 

 

Fennon v. Sala’s Cobblestone, Inc. 2014 N.Y. Slip Op 32878, 2014 N.Y. Misc. LEXIS 4899 (Sup. Ct., New 

York County 2014) 

 

 Hearsay statements may oppose summary judgment motions, but cannot constitute the only 

evidence submitted to raise a triable issue of fact.  The Plaintiff-patient’s statements contained in his medical 

records concerning the cause of the subject accident were not admissible under CPLR 4518 unless they 

were germane to diagnosis or treatment.  The statement in the medical records that the Plaintiff’s decedent 

“walked outside of the restaurant to answer a phone call when he missed a step at the entrance” did not bear 

on his diagnosis of his alleged hip injury, nor did it determine his course of treatment.  Therefore, it was 

hearsay and could not constitute proof in admissible form to forestall summary judgment. 

 

Vikram Constr., Inc. v. Everest Nat’l. Ins. Co., 139 A.D.3d 720, 32 N.Y.S.3d 203 (2d Dep’t 2016) 

 

 A party who claims that a summary judgment motion is premature must set forth some evidentiary 

basis to suggest that discovery might lead to relevant evidence, or that facts essential to justify opposition 

to the motion exist and are exclusively within the knowledge and control of the movant.  Mere hope or 

speculation that evidence sufficient to defeat a motion for summary judgment may be uncovered during the 

discovery process will not defeat the motion.  The Second Department reversed the trial court’s finding that 

summary judgment was premature in a contractual indemnity declaratory judgment action and granted 

summary judgment to the Plaintiff. 
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 c. Pre-Judgment Interest 

 

Mahoney v. Brockbank, 35 N.Y.S.3d 459, 2016 N.Y. App. Div. LEXIS 5490 (2d Dep’t 2016) 

 

 In a personal injury matter, prejudgment interest under CPLR 5002 is properly calculated from the 

date of a damages verdict at trial, rather than from the date of an earlier stipulation admitting liability.  

Importantly, in this case the stipulation did not mention prejudgment interest. Stipulations are not 

adjudications made by a third party which would qualify as a “verdict, report, or decision” under CPLR 

5002.  Instead, stipulations are voluntary agreements or contracts by which opposing parties chart their 

litigation course. 

 

DISCOVERY 

 

 a. E-Discovery 
 

Matter of Nunz, 2016 N.Y. Slip Op. 51185(U), 2016 N.Y. Misc. LEXIS 2891 (Sur. Ct., Erie County 2016) 

 

 The Erie County Surrogate was managing a Will contest when, during discovery, the contents of 

the computer belonging to the attorney who drafted the Will became part of the contest.  The attorney 

testified that he had prepared the Will immediately after printing a copy of the Will, and that any computer 

files or other materials relating to the preparation of the Will which had been created and/or stored in 

electronic or digital format had been destroyed or otherwise no longer exist.  The Objectants then requested 

that the attorney produce the computer and ESI from the computer related to the Will drafting.  They also 

sought the same items through forensic analysis.  The Estate opposed and sought a protective order.  In 

deciding the motions, the Surrogate referenced its earlier Decision and Order on issues as to the Objectants’ 

forensic expert.  Turning to the primary issue at hand, the Surrogate found that the type of information the 

Objectants sought was clearly discoverable.  At the evidentiary hearing, the attorney testified, as did the 

Objectants’ forensic expert.  Because the data sourced from an attorney with potentially many attorney-

client privileged matters unrelated to the Will at issue, the Objectants’ forensic expert explained that they 

would remove the hard drive, and then write protect it so that it was connected to a hardware device that 

would prevent the forensic examiner from changing anything on the hard drive.  The data on that disc would 

then be copied to a destination piece of media that had been sterilized of any data.  At the end of the process, 

therefore, the destination media should contain an exact copy of the original media, or the “cloned” version 

of the original hard drive.  The copied data would be kept in a secure evidence room with limited access.  

The forensic expert planned to search the copied data with software forensic tools and key word searches 

and look for unallocated space on the computer. 

 

 On that record, the Surrogate found that the forensic analysis should proceed as indicated.  However, 

the Surrogate was concerned about the lack of a working protocol, as the parties had not attempted to resolve 

the issues inherent in such a forensic analysis, and they appeared unlikely to do so.  The Surrogate therefore 

issued a protocol which, amongst other things, directed that the results of the forensic examination would 

issue only to the Surrogate.  The parties were directed to work out remaining protocol issues — such as 

search terms — in a meet and confer session and then to appear for a protocol conference before the Chief 

Court Attorney.  Certain established guidelines for e-discovery were suggested to aid the parties. 
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Matter of Aidin V., NN-17500-14, NYLJ 1202763864016 (Fam. Ct., Suffolk County, July 22, 2016) 

 

 The court ordered the Respondent-County to produce the documents requested in paper, instead of 

on CD, as producing the documents on CD would erect technological barriers to the Petitioner.  The Family 

Court issued a protocol to accommodate the competing concerns of the parties as to electronic versus paper 

discovery. 

 

Meyer v. Kalanick, 2016 U.S. Dist. LEXIS 96583, 15 Civ. 9796 (S.D.N.Y. 2016) 

 

 It is not appropriate for a defendant to hire a private investigator to investigate the background of a 

plaintiff’s attorney to attempt to obtain derogatory information about the attorney.  It is likewise 

inappropriate for the investigator to lie about the nature of his investigation. The District Court, inter alia, 

enjoined the use of the gathered information during discovery or at trial. 

 

Slutsky v. Ctr. of Music-Drama, Inc. 2016 NY Slip Op 30547, 2016 N.Y. Misc. LEXIS 1107  (Sup. Ct., 

New York County 2016) 

 

 Defendant’s motion to dismiss the Plaintiff’s complaint, and the Plaintiff’s cross-motion for an 

adverse inference at trial due to Defendant’s spoilage of video recording, were both denied. The court could 

not weigh the credibility of the affiants on a motion for summary judgment unless it clearly appeared that 

the issues were not genuine, but feigned.  As for the cross-motion for spoliation of evidence, the court did 

not accept the Plaintiff’s argument that deletion of post-accident footage supported a spoliation charge.  

New York’s common law doctrine on spoliation of evidence refers to willful, deliberate or contumacious 

destruction of evidence.  The record did not show such conduct. 

 

 b. The Showing Required on a Motion for Protective Order 

 

Garafano v. St. Jerome’s Health Servs. Corp., 44 Misc. 3d 1228(A), 998 N.Y.S.2d 306 (Sup. Ct., Kings 

County 2014) 

 

 On a discovery motion, an affidavit submitted by a Defendant’s representative did not excuse 

Defendant’s non-production of the requested records.  The affidavit contained inadmissible hearsay, it was 

not authored by an individual with personal knowledge who was employed by the records custodian or who 

had conducted the subject search, it was silent about electronic records, it did not explain outstanding and 

open requests for disclosure and why the same remained unanswered, and it did not reference an earlier 

relevant discovery order in a Chapter 11 reorganization plan. 

 

Jordan v. City of New York, 137 A.D.3d 1084, 27 N.Y.S.3d 656 (2d Dep’t 2016) 

 

 Disclosure demands may be palpably improper if they seek irrelevant, overbroad, or burdensome 

information. See also McMahon v. Cobblestone Lofts Condominium, 134 A.D.3d 646, 22 N.Y.S.3d 50 (1st 

Dep’t 2015) (vague demands may be palpably improper); Hackshaw v. Mercy Med. Ctr., 139 A.D.3d 798, 

33 N.Y.S.3d 297 (2d Dep’t 2016). 
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 c. Depositions 

 

 Cascardo v. Cascardo, 136 A.D.3d 729, 24 N.Y.S.3d 742 (2d Dep’t 2016) 

 

 A trial court denied the pro se Plaintiff’s motion for a protective order to conduct her deposition by 

written interrogatories.  The Second Department affirmed.  Citing the broad discretion of the trial court and 

the necessity of a factual showing, the Second Department found no such showing, and, in fact, found 

countervailing facts indicating that the deposition should proceed by oral questions.  The record 

demonstrated that the Plaintiff was a party in prior proceedings in which she had moved for and been denied 

the same relief.  She also had a history of appearing pro se and deposing adverse parties.  Plaintiff had also 

advertised herself on the internet as an “expert speaker” with an opportunity for participants to call and ask 

her questions. 

 

Grech v. HRC Corp., 48 Misc. 3d 859, 13 N.Y.S.3d 822 (Sup. Ct., Queens County 2015) 

 

 On the record presented, the Plaintiff’s attorney improperly tried to represent two non-party 

witnesses to the incident resulting in the Plaintiff’s injury.  The court found that Plaintiff’s counsel was 

merely trying to secure a tactical advantage on behalf of her client by representing the non-party witnesses 

at deposition.  The Court therefore disqualified the Plaintiff’s attorney from such representation.  The non-

party witnesses could hire their own attorney with no relationship to the parties, and they could also decline 

to speak to the Defendants’ counsel, if they so desired. 

 

Gould v. Decolator, 131 A.D.3d 445, 15 N.Y.S.3d 138 (2d Dep’t 2015) 

 

 The trial court properly granted Defendants’ motion to bar Plaintiffs’ former disqualified attorney 

and other non-parties from attending depositions. 

 

Murillo v. NYC Partnership House. Dev. Fund Co. Inc., 2015 NY Slip Op 30617, 2015 N.Y. Misc. LEXIS 

1339 (Sup. Ct., New York County 2015) 

 

 Plaintiff’s counsel improperly directed his witness not to answer eight questions during the 

Plaintiff’s deposition.  On a motion to compel answers to those questions, the trial court ruled that each one 

of the directions was improper because none of the subjects fell within the scope of 22 § NYCRR 221.2.  

Importantly, relevance is not a recognized category in that section. 

 

 d. Medical Examinations 

 

Bermejo v. New York City Health and Hospitals Corp., 135 A.D.3d 116, 21 N.Y.S.3d 78 (2d Dep’t 2015)  

 

 A Plaintiff’s attorney surreptitiously video-recorded an independent medical examination of a 

defense physician.  The Second Department held this improper and held that the failure to produce the 

recording violated CPLR 3101(d)(1).  Courts may order video-recording when special and unusual 

circumstances are established, which did not present in the instant record.  The Court also granted costs 

against the Plaintiff, and allowed a new examination of the Plaintiff with a different orthopod.  There was 

no question of a mistrial as the trial court had ordered such and this was not an issue on appeal.  The Second 
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Department sanctioned the Plaintiff’s attorneys for the cost of the Defendant-Appellant’s participating in 

the damage trial, and for the appeal costs. 

 

 e. Authorizations 

 

Caminiti v. Extel West 57th Street, LLC, 139 A.D.3d 482, 31 N.Y.S.3d 66 (1st Dep’t 2016) 

 

 The First Department held that a non-party site medic at a construction project who saw and 

evaluated the decedent immediately after he collapsed was the decedent’s “treating physician” or 

equivalent.  Plaintiff therefore was compelled to provide an Arons authorization to the Defendants for the 

medic.  The record indicated that the medic observed the decedent’s physical and mental condition 

immediately after the alleged accident, attempted to take the decedent’s blood pressure and to determine 

his level of alertness and then, based on the evaluation, called an ambulance to have the decedent taken to 

the hospital.  That was enough to classify the medic as a treating physician under Arons. 

 

Cinciullo-Birch v. Champlain Centre North, LLC, 51 Misc. 3d 1230(A), 2016 N.Y. Slip Op 50885(U) (Sup. 

Ct., Clinton County 2016) 

 

 Plaintiff and her husband brought a trip and fall case against the Defendants for the Plaintiff’s 

personal injuries and her husband’s spousal derivative claim.  Plaintiff refused to provide access to her prior 

psychological records.  The original Bill of Particulars alleged, amongst other things, an exacerbation of 

pre-existing anxiety/depression and damages that were both physical and psychological, including a loss of 

enjoyment of life, loss of consortium, loss of society and loss of recreational and social activities.  A later 

Amended Bill of Particulars omitted the exacerbation claim, but retained the remainder of the language.  

None of the Bill of Particulars addressed whether the injuries were permanent.  All of them clearly alleged 

a loss of enjoyment of life. 

 

 The issue, according to the court, was whether Plaintiff had waived the physician-patient privilege 

concerning her entire medical history, but particularly concerning records pertaining to her mental health, 

by having alleged loss of enjoyment of life.  The court noted that the Appellate Divisions had not been 

consistent on this issue.  The Decision summarized the prevailing law of all departments. 

 

 The court found that the mental health records sought were material and necessary and likely to 

assist preparation for trial by sharpening the issues.  However, the principle of full disclosure did not give 

the Defendants the right to uncontrolled and unfettered disclosure.  The court limited the authorizations to 

the records of treatment that occurred during a limited — rather than limitless — period before the accident.  

That was from September 11, 2001, which was the date that Plaintiff testified that her depression began.  

The trial court also vacated the note of issue and granted a further deposition of the Plaintiff ninety days 

after the mental health record authorizations were provided. 

 

Voss v. Duchmann, 129 A.D.3d 1697, 12 N.Y.S.3d 428 (4th Dep’t 2015) 

 

 The trial court properly denied Defendant’s motion seeking to compel the Plaintiff to produce 

authorizations for the billing records of Plaintiff’s private health care insurers.  Same presumably included 

the derivative husband.  The Plaintiff had previously provided authorizations permitting the Defendant to 
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obtain the billing records of the health care providers of the injured Plaintiff, and the Defendant did not 

show the relevancy of the demanded documents to its defense. 

 

Almonte v. Mancuso, 132 A.D.3d 529, 17 N.Y.S.3d 857 (1st Dep’t 2015) 

 

 By commencing an action for personal injuries allegedly suffered in a motor vehicle accident, the 

Plaintiff placed his medical condition in controversy and waived the physician-patient privilege for 

pertinent medical records.  On Defendants’ motion to compel, Plaintiff did not articulate why he should not 

comply with the preliminary conference order that directed him to provide a written authorization for the 

release of medical records in his employment file.  The First Department therefore affirmed the trial court’s 

ruling to the extent of requiring Plaintiff to provide an authorization for any medical records related to the 

claimed injuries in his employment file dating from one year prior to the motor vehicle accident to the 

present.  The trial court properly found that discovery of other documents in the Plaintiff’s employment 

file, including disciplinary records, were not material and necessary to the defense of the action. 

 

Grech v. HRC Corp., 48 Misc. 3d 859, 13 N.Y.S.3d 822 (Sup. Ct., Queens County 2015) 

 

 The Defendants were allowed to secure by authorization the medical records of Plaintiff’s medical 

doctor’s/life care planner’s examination of the Plaintiff, whose report was relied on by another physician 

retained by the Plaintiff. 

 

 f. Notice to Admit 

 

Altman v. Kelly, 128 A.D.3d 741, 9 N.Y.S.3d 359 (2d Dep’t 2015) 

 

 Under CPLR 3123(b), a court may at any time permit a party to amend or withdraw any admission 

on such terms as may be just.  The Second Department allowed exactly that here. A defendant who admitted 

that a co-defendant-employee was employed and acting within the scope of employment at the time of 

plaintiff’s injury was granted leave to amend his response to deny such employment based on documentary 

evidence submitted on the motion record. Once the admission was amended and withdrawn, the Second 

Department reversed summary judgment to the Defendant as the issue of respondeat superior presented an 

issue of fact. 

 

 g. Documents and Records 

 

D’Alessandro v. Nassau Health Care Corp., 137 A.D.3d 1195, 29 N.Y.S.3d 382 (2d Dep’t 2016)  

 

 In a motor vehicle negligence case, cell phone records of the Defendant-car driver were discoverable 

for the two-hour period surrounding the accident and should have been produced based on a showing of 

relevance.  Defendant’s husband’s cell phone records for the same two-hour time period were not 

discoverable as no such relevance was shown. 

 

Gough v. Panorama Windows, Ltd., 133 A.D.3d 526, 19 N.Y.S.3d 169 (1st Dep’t 2015) 

 

 Speculation that the Plaintiff may have been using his cell phone at the time of the subject accident 

was not enough to order disclosure of his cell phone records. 
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Anderson v. State, 134 A.D.3d 1061, 21 N.Y.S.3d 356 (2d Dep’t 2015) 

 

 County Law § 308(4) does not prohibit production of 911 tapes in a civil action if required by court 

order. 

 

Banach v. Dedalus Foundation, 132 A.D.3d 543, 18 N.Y.S.3d 45 (1st Dep’t 2015) 

 

 A subpoena to the Plaintiff’s attorney was properly quashed where it sought information for the 

improper purpose of impeaching the Plaintiff. 

 

Spearin v. Linmar, L.P., 129 A.D.3d 528, 11 N.Y.S.3d 156 (1st Dep’t 2015)  

 

 The First Department reversed the trial court’s order that a Plaintiff had to provide an authorization 

for access to his Facebook account records from the date of the subject accident to the present.  The matter 

was remitted for in camera review of Plaintiff’s post-accident Facebook posts for identification of 

information relevant to Plaintiff’s alleged injuries.  The Defendant met its burden of demonstrating a factual 

basis to discover private portions of Plaintiff’s Facebook account by submitting Plaintiff’s public profile 

picture from his Facebook account posted approximately two years after the accident.  The picture showed 

Plaintiff sitting in front of a piano which called into question Plaintiff’s testimony that he could no longer 

play the piano as a result of the accident.  The First Department found, however, that the order to provide 

access to all of his post-accident Facebook postings was overbroad.  The trial court was directed to conduct 

an in camera review of such postings to identify information relevant to and limited to Plaintiff’s alleged 

injuries. 

 

 h. Interrogatories 

 

Gould v. Decolator, 131 A.D.3d 445, 15 N.Y.S.3d 138 (2d Dep’t 2015) 

 

 A further response to interrogatories was appropriate to provide more concise responses. 

 

 i. Non-Party Subpoenas 

 

Bianchi v. Galster Management Corp., 131 A.D.3d 558, 15 N.Y.S.3d 189 (2d Dep’t 2015) 

 

 Defendants in a personal injury action subpoenaed Plaintiff’s physician for deposition.  The Second 

Department held that a party may obtain discovery from a non-party possessing material and necessary 

evidence if the non-party was apprised of the circumstances or reasons requiring disclosure.  After such 

compliance, disclosure from a non-party requires no more than a showing that the requested information is 

relevant to the prosecution or defense of the action.  A party or non-party moving to vacate the subpoena 

has the initial burden of establishing either that the requested deposition testimony is “utterly irrelevant to 

that action” or “the futility of that process to uncover anything legitimate is inevitable or obvious.”  The 

Second Department affirmed the trial court’s denial of the motion to quash.  Defendants satisfied the notice 

requirement.  Plaintiff in response did not establish that the deposition testimony was irrelevant to the 

action. 
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 j. Sufficiency of Expert Disclosure  

 

Maggio v. Doughtery, 130 A.D.3d 1446, 13 N.Y.S.3d 744 (4th Dep’t 2015) 

 

 Defendants in this medical malpractice action moved to preclude Plaintiff pursuant to CPLR 3126 

from offering expert evidence at trial because of defects in the Plaintiff’s expert disclosure.  The trial court 

granted that motion and the Fourth Department affirmed.  The Plaintiff’s expert’s draft report was 

apparently available to the Plaintiff’s counsel before he cross-moved the court for an extension of time to 

provide expert disclosure. The Plaintiff’s counsel also apparently delayed disclosing that report for 

approximately eight months after it was prepared.  The report was disclosed after the court-imposed 

deadline for disclosure, and failed to disclose information required by CPLR 3101(d)(1). 

 

 The trial court, however, also dismissed the Complaint based upon the preclusion of the expert 

testimony and its resulting impact on Plaintiff’s ability to establish a prima facie case.  The Fourth 

Department reversed this dismissal.  The motions before the court were for discovery violations, not for 

summary judgment dismissing the Complaint.  Preclusion was the appropriate sanction and the trial court 

abused its discretion in dismissing the Complaint. 

 

 k. Privilege 

 

Bellamy v. State of N.Y., 136 A.D.3d 1247, 25 N.Y.S.3d 739 (3d Dep’t 2016)  

 

 Claimant was a patient at the Capital District Psychiatric Center when she was assaulted by another 

patient.  In the resulting litigation in the Court of Claims, the parties disputed whether the Claimant was 

entitled to obtain discovery related to the assailant and his medical history as well as the identity of other 

patients.  The Court of Claims found that the interest of justice would significantly outweigh the need for 

confidentiality with regard to the documents and ordered them to be produced to the Claimant.  One of the 

Defendant’s representatives was deposed regarding an incident report that had been prepared by her and 

produced in the litigation in redacted form.  Claimant requested the documents that the representative had 

relied on in compiling the report.  Defendant’s counsel denied this request and also directed the Defendant’s 

witness representative not to answer certain questions regarding the assailant and the degree to which the 

Defendant knew of his prior history.  On the ensuing motion to compel by the Claimant, the Court of Claims 

reviewed the documents in camera and directed the Defendant’s representative to answer questions related 

to whether Defendant knew of the threat posed by the assailant.  The Court further directed the Defendant 

to disclose one page of the redacted document revealing that Defendant knew of threats made by the 

assailant. 

 

 In affirming the trial court, the Third Department cited the medical privilege provisions of CPLR 

4504.  The Court’s in camera review confirmed that the claimants had obtained the relevant information of 

a non-medical nature relating to any prior assaults or similar violent behavior contained in them.  Although 

there were additional references in the redacted portions of the documents regarding why the assailant 

attacked the injured claimant, the Third Department found that the interest of justice did not significantly 

outweigh the assailants right to have that privileged diagnostic information remain confidential. 

 

 The Third Department further held that the Court of Claims properly limited the Claimant’s ability 

to further depose Defendant’s representative as to whether Defendant was or should have been on notice of 
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the assailant’s propensity for assaultive behavior.  The Claimant was not entitled to inquire into diagnostic 

information, but only as to prior assaults or attempted assaults by the patient, including the time, place and 

surrounding circumstances, together with the date the information became within the knowledge of the 

Defendant. 

 

PREMISES LIABILITY 

 

Block v. Coinmach Corp. NYLJ 1202764214231 (Sup. Ct., New York County 2016) 

 

 A Defendant may be charged with constructive notice when a dangerous condition is ongoing and 

routinely unaddressed.  The fact that the Plaintiff did not complain about the specific area of a dangerous 

condition before the Plaintiff’s injury does not establish lack of notice as a matter of law.  Notice as to 

similar areas in the same location suffices.  It is the Defendant’s duty on a motion for summary judgment, 

if claimed, to establish that a routine maintenance schedule existed and that it was followed before the injury 

at issue occurred.  

 

Halloran v. CVS Albany, LLC, 2016 N.Y. Slip Op. 31221(U), 2016 N.Y. Misc. LEXIS 2394 (Sup. Ct., New 

York County 2016) 

 

 Summary judgment was granted to an automatic door service contractor based on the Espinal 

factors. 

 

Giacometti v. Farrell, 133 A.D.3d 1387, 20 N.Y.S.3d 826 (4th Dep’t 2015) 

 

 A Plaintiff suffered injury in the parking lot of Buffalo’s Rich Stadium when struck by a car driven 

by Defendant Farrell, who was being pursued by the Buffalo Bills’ retained security guard contractor, Apex.  

Defendant Farrell’s car struck the Plaintiff immediately after he swerved to avoid a burning log that was 

partially obstructing its path on a driving lane in the parking lot.  The Fourth Department applied Thomasson 

v. J&K Diner, 152 A.D.2d 421, 549 N.Y.S.2d 416 (2d  Dep’t 1989) in holding that the Buffalo Bills had a 

non-delegable duty to keep the public parking lot premises safe and that it was therefore legally responsible 

for the acts and omissions of Apex. The Fourth Department also held that the Buffalo Bills had failed to 

establish as a matter of law that Apex had entirely displaced its duty to maintain the premises safely.  As a 

result, it modified the decision of the court below by reinstating the Complaint against the Buffalo Bills and 

denying it summary judgment.  

 

Sorgho v. 6056 Owners Co., LLC, 2016 N.Y. Slip Op. 31385(U), 2016 N.Y. Misc. LEXIS 2699 (Sup. Ct., 

New York County 2016) 

 

 To meet its burden on a summary judgment motion on a premises liability case, the Defendant-

property owner was required to demonstrate that it did not create the hazardous condition, or possess actual 

or constructive notice of its existence for a sufficient length of time to discover and remedy it.  Conflicting 

testimony as to the conditions at the injury site precluded summary judgment on the open and obvious 

doctrine. 
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Rodriguez v. New York City Tr. Auth., 49 Misc. 3d 1218 (A), 2015 N.Y. Misc. LEXIS 4396 (Sup. Ct., New 

York County 2015) 

 

 On a motion for summary judgment in a premises liability case based on the lack of constructive 

notice, the Defendant must tender evidence from a person with personal knowledge as to when the area in 

question was last inspected or as to its condition before the accident.  Mere references to cleaning practices 

with no evidence concerning any specific cleaning or inspection of the area in question cannot establish a 

lack of constructive notice. 

 

EVIDENCE 

 

Ambac Assur. Corp. v. Countrywide Home Loans, Inc., 27 N.Y.3d 616, 2016 NY Slip Op 04439, 2016 N.Y. 

LEXIS 1649 (2016) 

 

 The Court of Appeals in 2016 resolved a split between the Appellate Divisions on the common 

interest privilege exception to waiver of attorney-client privileged communications.  Under  that exception, 

an attorney-client communication disclosed to a third party retains its privilege if the third party holds a 

common legal interest with the client who communicated the information, and if the third party 

communicated to further the common legal interest between the client and the third party.  In Ambac, the 

court held that any such communication to retain the attorney-client privilege must also relate to litigation, 

either pending or anticipated.  As the communications at issue were made without pending or anticipated 

litigation, the common interest doctrine did not protect them.  The court did not expand the common interest 

privilege to shared legal interests in commercial or other common problems where litigation was not current 

or anticipated.  The public policy behind the common interest privilege did not extend to those situations. 

 

Robles v. Polytemp, Inc., 127 A.D.3d 1052, 7 N.Y.S.3d 441 (2d Dep’t 2015) 

 

 Entries in hospital charts about a Plaintiff-patient may be admitted under the business records 

exception to the hearsay rule if they are germane to the care and treatment of the patient.  However, such 

entries may also be admitted at trial on other grounds.  In Robles, the Plaintiff testified at trial that he was 

wearing a seatbelt.  The hospital chart contained a statement from him that he in fact was not wearing a 

seatbelt.  The statement in the hospital chart was properly admitted as an admission against interest, even 

if it was not germane to the Plaintiff’s care and treatment, as long as there was evidence connecting the 

party to the entry.  The trial court properly denied the Plaintiff’s application to redact the entries at issue as 

the challenged entries clearly indicated that the Plaintiff was its source. See also Berkovits v. Chaaya, 138 

A.D.3d 1050, 31 N.Y.S.3d 531 (2d Dep’t 2016) (reversing trial court that had granted plaintiff’s motion to 

exclude similar entries in a hospital chart where the hospital nurse had testified in an offer of proof outside 

the presence of the jury that the plaintiff had been the source of the challenged entries). 

 

Reyes v. Campo Bros., 52 Misc. 3d 1204(A), 2016 NY Slip Op 50985(U), 2016 N.Y. Misc. LEXIS 2392 

(Sup. Ct., Suffolk County 2016) 

 

 Even after amendment, an admission in an original pleading is evidence of a fact admitted.  

Admissions in pleadings are always evidence in a trial of an action.  The same is true for any motion 

equivalent such as summary judgment.  In Reyes, the Plaintiff in a Labor Law § 240(1) action was denied 

summary judgment where his initial Complaint and his medical records, which constituted admissions about 
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how the accident occurred, were inconsistent with his deposition testimony.  That created an issue of fact, 

including those of credibility, and required that the court deny summary judgment on liability to the 

Plaintiff. 

 

Singh v. Siddique, 2016 N.Y. Slip Op. 50987(U), 2016 N.Y. Misc. LEXIS 2406 (Sup. Ct., Kings County 

2016) 

 

 The trial court precluded Defendant’s biomechanical expert from testifying at trial after conducting 

a Frye hearing.  Initially, it noted that no Appellate Division ruling had affirmed a trial court decision 

precluding a biomechanical expert without a Frye hearing.  It also recognized that accepted techniques in 

biomechanical engineering, when properly performed, generate results accepted as reliable in the scientific 

community.  The court found that Dr. Kevin K. Toosi was not qualified to opine as an expert in 

biomechanics, and found that his opinions were unreliable and unsupported by the necessary foundation to 

admit into evidence.  It further held that on a Frye hearing, the opponent did not need to tender an expert 

affidavit, as the Frye motion could be made orally.  It also found that the question at bar was whether there 

was a proper foundation to determine whether the accepted methods were appropriately employed in a 

particular case, citing Parker v. Mobil Oil Corp., 7 N.Y.3d 434 (2006). 

    

Flanagan v. Wolff, 136 A.D.3d 739, 26 N.Y.S.3d 102 (2d Dep’t 2016) 

 

 The trial court properly excluded a transcript of an instant message conversation between the 

Plaintiff and Defendant occurring three months after the Plaintiff’s injury from evidence at trial. 

 

TRIAL 

 

 a. Motions in limine 

 

Artibee v. Home Place Corp., 132 A.D.3d 96, 14 N.Y.S.3d 817 (3d Dep’t 2015) 

 

 While motions in limine which merely limit the admissibility of evidence are generally not 

appealable, a motion in limine that constitutes the functional equivalent of a motion for summary judgment 

is appealable as of right.  The Third Department thus heard the appeal of a trial court decision on a Plaintiff’s 

motion in limine in a State Supreme Court action for a jury to apportion liability between the State (a 

Defendant in the Court of Claims) and a defendant in the related Supreme Court action. 

 

Cabrera v. A-To-Z Signs, 51 Misc. 3d 963, 28 N.Y.S.3d 567 (Sup. Ct., Westchester County 2016) 

 

 In the absence of a Decision from the Second Department as to the issues raised in the Artibee 

Decision cited above, the court followed Artibee from the Third Department and allowed the Defendant to 

introduce evidence to the jury of the State’s liability, if any, in the Supreme Court action.  The trial court  

ruled that it would charge the jury on apportionment of liability between the Defendant and the State on the 

verdict sheet in the Supreme Court action. 

 

 

 

 



 

13 

 
Couch White, LLP 

Albany, New York City and Saratoga Springs, NY • Washington, DC • Hartford, CT 

COUCH WHITE 
counselors and attorneys at law 

 

Parris v. N.Y.C. Tr. Auth., 140 A.D.3d 938, 35 N.Y.S.3d 137 (2d Dep’t 2016) 

 

 Plaintiff allegedly sustained injuries when hit by a New York City Transit Authority (“NYCTA”) 

bus.  The Plaintiff alleged that he could not remember how the accident occurred.  An un-redacted accident 

report prepared by a dispatcher employed by the NYCTA was admitted into evidence.  It stated that the 

Defendant-driver had reported that an unidentified witness had stated that the Plaintiff was walking with a 

bottle up to his mouth before he was hit.  The driver could not remember exactly when the statement was 

made.  The jury found for the Defendant on liability.  It found that the Defendant was negligent, but that 

such negligence was not a substantial factor in causing the accident. On appeal, the Second Department 

affirmed the lower court’s denial of Plaintiff’s motion in limine for a unified trial.  It was the Plaintiff’s 

burden to show that the nature of the injuries necessarily assisted the fact finder in determining liability.  

The Plaintiff did not establish that his injuries were relevant in determining how the incident occurred. 

 

 The trial court also properly denied Plaintiff’s request to charge the jury that Plaintiff was held to a 

lower standard of proof because he suffered amnesia as to how the accident occurred.  The Plaintiff did not 

produce medical evidence supporting his claim of amnesia and/or that Defendant’s negligence caused the 

condition.  In addition, while the Plaintiff claimed to have no memory of the accident itself, he could recall 

and testify about the sequence of events leading up to the impact. 

 

 The Second Department held that the trial court had improperly admitted into evidence the hearsay 

statement contained in the report prepared the NYCTA dispatcher.  The hearsay statement did not qualify 

under any exception to the hearsay rule.  However, the error was harmless.  The Second Department held 

that the result would have been the same even if the statement had been excluded. 

 

Noriega v. M.A. Angeliades, Inc., 129 A.D.3d 1043, 13 N.Y.S.3d 146 (2d Dep’t 2015) 

 

 The Second Department reversed a trial court ruling on motions in limine and dismissal of causes 

of action based on the Plaintiff’s opening.  After jury selection, but before opening statements, Defendant 

moved in limine to preclude a witness from testifying as to a conversation he had with one of the 

Defendant’s employees.  The trial court heard oral argument on the motion, but did not afford the Plaintiff 

an opportunity to submit written opposition.  The trial court found that the conversation was inadmissible 

hearsay and precluded it.  Defendant then moved to dismiss the common law and Labor Law § 200 causes 

of action, arguing that the Plaintiff lacked the necessary proof.  The Plaintiff then made an offer of proof, 

but the court granted the Defendant’s application based upon a failure of evidence to support liability on 

those causes of action. 

 

 The trial court erred in granting the Defendant’s motion in limine to preclude the witness from 

testifying as the conversation with one of the Defendant’s employees was not offered to prove the truth of 

the matter asserted.  The trial court also erred when it granted the Defendant’s application to dismiss the 

causes of action alleging common law negligence and violations of Labor Law § 200.  At that particular 

juncture in the litigation, such claims could only be dismissed as relevant to the matter at bar if they were 

conclusively defeated by the motion or statement made by the Plaintiff during his offer of proof.  Plaintiff’s 

counsel during the offer of proof did not make such admissions or statements.  Therefore, the trial court 

should not have dismissed those causes of action. 
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 The trial court also violated the doctrine of law of the case.  The court had previously denied 

Defendant’s motion for summary judgment dismissing the common law negligence and violation of Labor 

Law § 200 causes of action.  Defendants did not present any new evidence and moved to exclude after jury 

selection.  Thus, by entertaining the Defendant’s application to dismiss, the court, in effect, improperly 

permitted the Defendant to reargue that branch of a summary judgment motion seeking dismissal of those 

causes of action without affording the Plaintiff the opportunity to submit written opposition.  The Second 

Department denied all motions in limine and reinstated the matter to Supreme Court, Kings County for trial. 

 

Thome v. Benchmark Main Tr Assocs., LLC,  125 A.D.3d 1283, 3 N.Y.S.3d 475 (4th Dep’t 2015); see also 

Lynch v. Carlozzi, 121 A.D.3d 1308, 995 N.Y.S.2d 292 (3d Dep’t 2014) 

 

 Generally, an order denying a motion in limine, even when made in advance of trial on motion 

papers, constitutes, at best, an advisory opinion which is neither appealable as of right nor by permission.  

In the case at bar, a Third-Party Defendant sought to preclude a Defendant/Third-Party Plaintiff from calling 

an expert to testify that the Third-Party Defendant violated certain provisions of the Industrial Code on the 

ground that the Industrial Code provisions which formed the basis for the expert’s testimony did not apply.  

The Fourth Department held that the trial court’s ruling merely determined the admissibility of such 

evidence and did not affect a substantial right.  It therefore dismissed the Third-Party Defendant’s appeal 

from the trial court’s order on the motion in limine. 

 

In re New York City Asbestos Litig., 2016 NY Slip Op 26204, 2016 N.Y. Misc. LEXIS 2360 (Sup. Ct., New 

York County 2016) 

 

 A trial court cannot review a previous court’s ruling on an expert preclusion issue under the premise 

that it was a motion for summary judgment and not a motion in limine, when the prior court had already 

ruled that the expert’s testimony was sufficient to present to a jury. 

 

Gucciardi v. New Chopsticks House, Inc., 133 A.D.3d 633, 19 N.Y.S.3d 80 (2d Dep’t 2015) 

 

 A party in a negligence case may introduce evidence of habit or routine to allow the inference of its 

persistence and resultant negligence on a particular occasion.  To do so, a party must be able to show by 

offer of proof to the satisfaction of the court that the party expects to prove a sufficient number of instances 

of the conduct in question.  Defendant’s motion in limine was granted as the earliest proffered instance of 

the purported habit occurred more than two months after the date on which the Plaintiff suffered injury and 

was observed on only seven occasions over the next six weeks.  The trial court properly determined that 

this evidence did not establish a habit or regular usage relevant to the occurrence on the date that the Plaintiff 

suffered injury. 

 

 b. Jury Selection 

 

People v. Acevedo, 141 A.D.3d 843, 35 N.Y.S.3d 752 (3d Dep’t 2016) 

 

 The Third Department held that a Batson challenge was unpreserved for its review.  In so holding, 

it stressed that the trial court must attend to each articulated step of the Batson inquiry, while trial counsel 

must object on the record so that the court may address them.  The ultimate concern is that a properly 

preserved question regarding the ultimate issue of discrimination is meaningfully addressed. 
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 c. Witness Examination 

 

Ioffe v. Seruya, 134 A.D.3d 993, 21 N.Y.S.3d 712 (2d Dep’t 2015) 

 

 A new trial on damages was granted by the Second Department.  The trial court improperly 

conveyed an impression of incredulity towards the Plaintiff’s retained examining orthopedic surgeon.  The 

cumulative effect of the court’s comments deprived the Plaintiff of a fair trial on damages. 

  

Wolf v. Persaud, 130 A.D.3d 1523, 14 N.Y.S.3d 601 (1st Dep’t 2015) 

 

 It is the general rule in New York state court practice that an expert witness cannot be cross-

examined about an authoritative text unless he acknowledges during his examination that such text is 

authoritative.  This has led many experts on both sides of the fence to agree to a point with certain texts, 

but not to accept them as authoritative.  In Wolf, the Fourth Department limited this general rule based on 

the facts in the record.  The expert acknowledged that the text represented “the standard of care” which he 

tried to follow in his practice.  The Fourth Department stated that it agreed with the modern trend as to such 

cross-examination. It should be allowed if the testimony as a whole conveyed the same meaning, even 

though the expert did not utter the magic words.  Thus, the expert was properly cross-examined on the text. 

 

Kearney v. Papish, 136 A.D.3d 690, 24 N.Y.S.3d 708 (2d Dep’t 2016) 

 

 The Second Department here reached the same holding as the Fourth Department in Wolf.  A 

Plaintiff’s expert testified that he relied on a subject text.  He found it excellent, well put together, with 

useful clinical guidelines, clinically relevant, and well thought-out and researched.  The Plaintiff’s expert 

could not avoid cross-examination on the text on this record even though he did not call the text 

authoritative. 

 

Swatland v. Kyle, 130 A.D.3d 1453, 12 N.Y.S.3d 738 (4th Dep’t 2015) 

 

 The trial court properly limited the cross-examination of Defendant’s medical expert on the fees he 

received from referrals made by Defendant’s former counsel, as the nature and extent of cross-examination 

is entrusted to the trial court’s discretion. 

 

 d. Experts 

 

Waldo v. Kang, 139 A.D.3d 1365, 32 N.Y.S.3d 401 (4th Dep’t 2016) 

 

 The Fourth Department reversed the trial court’s judgment, granted a motion for a directed verdict 

on the issue of negligence, and granted a new trial on the issues of serious injury and damages.  The trial 

court improperly precluded the Plaintiff’s physician from testifying at trial because of the lack of an expert 

disclosure.  There was no evidence of an intentional or willful failure to disclose by Plaintiff or any evidence 

of prejudice. As a result, said preclusion warranted a new trial on the issues of serious injury and damages.  

Although it is not clear from the Decision, it would appear that the physician was a treating provider rather 

than a retained expert. 
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 e. Openings and Closings 

 

Gregware v. City of New York, 132 A.D.3d 51, 15 N.Y.S.3d 21 (1st Dep’t 2015) 

 

 Plaintiff’s counsel’s remarks during summation did not taint the proceedings to such an extent that 

the Defendant-City was deprived of a fair trial.  While the tenor of counsel’s remarks was regrettable, the 

First Department found that the cumulative effect of the remarks did not deprive Defendant of a fair trial.  

Amongst other things, the First Department held that questioning the creditability of the City’s witnesses 

and referring to them as “liars” was highly improper.  These remarks, however, were isolated and 

constituted fair comment on the evidence. The Court also found that Plaintiff’s counsel was entitled to 

express skepticism regarding the testimony of a police officer whose memory improved over time.  The 

dissent argued that there was a pattern of highly inflammatory, prejudicial and improper comments made 

by Plaintiff’s counsel during the summation which, in the dissent’s view, deprived the Defendants of a fair 

trial. 

 

 f. Evidence 

 

Alcantara v. N.Y.C. Transit Auth., 140 A.D.3d 808, 34 N.Y.S.3d 103 (2d Dep’t 2016) 

 

 Photographs of the area of the injury were properly admitted at trial as the jury could infer from the 

appearance of a defect in the photographs that constructive notice existed.  Plaintiff properly laid the 

foundation that the photographs were taken shortly after the accident, that they fairly and accurately 

depicted the location — an area where the Plaintiff fell — and that the condition was actually worse than 

what was portrayed in the photographs.  The presence of white cement in the photographs not present at the 

time of the injury did not require exclusion of the evidence.  The Defendant’s argument that the photographs 

should have been excluded because they improperly depicted post-accident repairs was raised for the first 

time on appeal and was therefore not considered by the Court. 

 

 g.  Jury Charges & Verdict Sheets 

 

Martuscello v. Jensen, 134 A.D.3d 4, 18 N.Y.S.3d  463 (3d Dep’t 2015) 

 

 The Third Department reversed a defense verdict in a medical malpractice action due to the jury 

charge and other reasons. The trial court improperly instructed the jury on PJI 2:90 in a hybrid form that 

attempted to combine the concepts of premises liability and adequate supervision.  The claim involved an 

eighty one-year old decedent who allegedly had been told to seat herself on the examination table and then 

complained that she did not feel secure before she was left alone. She allegedly slipped off the table and 

fell to the floor.  The jury charge was improper because the Plaintiff-decedent did not allege that the medical 

clinic’s liability arose from its ownership, nor did he allege dangerous or defective premises or even that 

such conditions existed.  The trial court instruction improperly advised the jury that the Plaintiff-decedent 

was required to prove that the premises were unsafe.  It also directed the jury to evaluate the actions of the 

medical assistant twice, first by determining whether her actions were reasonably safe and then without 

clarifying the distinction, if any, whether those same actions were negligent.  The modified instruction 

further misstated the threshold issue of the applicable duty of care.  The trial court’s misapprehension of 

the applicable principles of law led it to improperly limit the Plaintiff-decedent’s ability to produce evidence 

at trial of the Plaintiff-decedent’s physical and mental capacities and the Defendant-medical clinic’s 
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knowledge of same.  The Third Department further held that the Plaintiff-decedent’s claim sounded in 

medical malpractice instead of negligence. For those reasons, the Third Department reversed the judgment 

below and ordered a new trial. 

 

People v. Gough, 2016 N.Y. Slip Op. 05873, 2016 N.Y. App. Div. LEXIS 5756 (2d Dep’t 2016) 

 

 The Second Department reversed a conviction at the trial level based on an incorrect handling of a 

jury note.  Although this was a criminal case in which the issue was compliance with CPL 310.30 instead 

of the CPLR, the Decision cites the Court of Appeals, which states “whenever a substantive written jury 

communication is received by the Judge, it should be marked as a court exhibit and, before the jury is 

recalled to the courtroom, read into the record in the presence of counsel[.]”  This case presents a good road 

map for handling jury notes at trial. 

 

Srikishun v. Edye, 137 A.D.3d 1, 24 N.Y.S.3d 241 (1st Dep’t 2016) 

 

 The First Department considered every trial lawyer’s nightmare — a confusing verdict sheet which 

promoted multiple questions from the jury, and a post-verdict note which indicated that the jury did not 

understand the verdict sheet.  The First Department reversed the defense verdict and sent the matter back 

for a new trial.  The Decision contains three concurrent opinions, one of which suggests a specific group of 

questions for the verdict sheet on the re-trial. Id. at 248-49.  A verdict sheet has an extraordinary importance 

beyond the evidence, summations and jury charge.  It is the touchstone to which the jurors repeatedly refer 

during the process of reaching their verdict. 

 

Figueroa-Burgos v. Bieniewicz, 135 A.D.3d 810, 23 N.Y.S.3d 369 (2d Dep’t 2016) 

 

 A defense verdict was reversed and remitted to the trial court for a new trial. The Plaintiff was 

entitled to a new trial on the lack of informed consent cause of action due to errors in the jury charge and 

verdict sheet. The trial court’s jury charge on the informed consent cause of action did not include an 

instruction on the three elements of the cause of action.  The charge in the special interrogatories did not 

instruct the jury to determine whether a reasonably prudent person in the Plaintiff’s position would not have 

undergone the treatment if fully informed and whether the Plaintiff’s injuries were caused by the actual 

procedure for which there was no informed consent. Thus, while the jury received proper instruction on the 

issue of departure, they did not receive proper instruction on the causal connection between that departure 

and the Plaintiff’s injury.  Although the Plaintiff did not preserve objections to the charge and verdict sheet 

for Appellate review, the First Department reached the issue because the errors were of such a fundamental 

nature that it warranted interest of justice jurisdiction. 

 

 h. Witnesses 

 

Kowalsky v. County of Suffolk, 139 A.D.3d. 903, 34 N.Y.S.3d 75 (2d Dep’t 2016) 

 

 The trial court properly allowed the Plaintiff’s treating physicians to testify regarding causation even 

though they had not exchanged disclosure pursuant to 22 NYCRR § 202.17.  The Plaintiff’s treating 

physician could testify to the cause of the injuries even if he or she had expressed no opinion on causation 

in a previously exchanged medical report.  There exists no requirement that medical providers causally 

relate the injury to Defendant’s negligence. 
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SETTLEMENT AND RELEASE 

 

Torres v. Visto Realty Corp., 127 A.D.3d 545, 8 N.Y.S.3d 59 (1st Dep’t 2015) 

 

 The First Department held that Plaintiff must submit an affidavit indicating that he was not a 

Medicare recipient when tendering settlement documents under CPLR 5003-a. 

 

Masi v. Cassone Tailor & Container Co., 140 A.D.3d 532, 34 N.Y.S.3d 28 (1st Dep’t 2016) 

 

 A Workers’ Compensation Section 32 settlement agreement signed by an injured worker to settle 

his workers’ compensation claims against his employer and the workers’ compensation carrier did not settle 

or release the worker’s third party personal injury claims against potential co-defendants. 
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