
 

 

FRENEMIES AT THE GATE:  WHEN THE INSURANCE COMPANY’S 

INTERESTS DIFFER FROM THE INSURED CONTRACTOR 

ON A CONSTRUCTION PROJECT ACCIDENT CLAIM 

 

By Patrick J. Higgins, Partner 

 

Construction work can be dangerous.  

Even with the best safety practices, injuries 

may occur.  And when they do, particularly 

at elevated heights, they can be significant.  

Liability insurance is a valuable tool to 

protect contractors from such risk. It also 

spreads risk at a construction project to those 

entities ultimately responsible for the injury. 

 

a. The danger to the contractor when the 

liability insurer reserves rights  

 

Sometimes, however, the interests of the 

liability insurer and the insured contractor 

differ.  As with any contract, a liability policy 

covers certain things and excludes others.  If 

there is an accident claim, the liability insurer 

typically reviews the pleadings and decides 

whether the claim falls within the scope of the 

contractor’s liability policy.  If it does, then 

the liability insurer provides coverage.  If it 

does not, the liability insurer denies 

coverage. 

 

There is a gray area however, where the 

liability insurer may not decide whether or 

not to cover a claim until the end of the case. 

It is often at that point when all facts and 

liability findings pertaining to coverage are 

known. In such instances, the liability insurer 

may defend the underlying construction 

accident claim from the start of the case, but 

                                                 
1 Public Serv. Mut. Ins. Co. v. Goldfarb, 53 N.Y.2d 

392, 401 (1981); Prashker v. United States Guarantee 

Co., 1 N.Y.2d 584, 593 (1956); Elacqua v. Physicians’ 

Reciprocal Insurers, 21 A.D.3d 702, 706-707 (3rd 

Dep’t 2005) (“Elaqua I”). 

reserve its rights to deny coverage for a 

verdict or settlement against the contractor. 

 

This reservation of rights makes the 

liability insurer a potential frenemy.  It may 

end up fully covering the construction 

accident claim — friend — or it may later 

deny coverage, thus requiring the contractor 

at the end of the case to pay any judgment or 

settlement — enemy. 

 

What will happen depends on the facts 

that develop through the litigation and trial of 

the construction accident claim.  And there 

lies the rub.  The liability insurer may control 

that litigation and trial until it denies 

coverage.  

 

New York courts have found that such a 

state of affairs presents a conflict of interest 

that is not in the contractor’s best interest.  

The problem is that the liability insurer is 

only liable upon certain grounds for recovery 

and not others.1  Further, the liability insurer 

and the contractor have divergent interests in 

how they would defeat the plaintiff’s claims.2  

And the defense attorney retained by the 

liability insurer may be forced to make 

tactical decisions that benefit the liability 

insurer rather than the contractor.3  That the 

liability insurer — like the contractor —  

2 69th St. & 2nd Ave. Garage Assocs. v. Ticor Title 

Guar., 207 A.D.2d 225, 227-228 (1st Dep’t), lv denied 

87 N.Y.2d 802 (1995). 
3 Elaqua v. Physicians’ Reciprocal Insurers, (“Elaqua 

II”) 52 A.D.2d 886, 887 (3rd Dep’t 2008); 69th St. & 

2nd Ave. Garage Assocs. 207 A.D.2d at 227-28.  
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wants to defeat all claims against the 

contractor is not enough. 

 

A defense attorney cannot solve this 

conflict, i.e. serve two masters, when a 

liability insurer reserves its rights. This is 

because the liability insurer is preserving its 

right to deny coverage and not pay for any 

settlement or verdict against the contractor. 

In such cases, the contractor may choose its 

attorney to defend the case, and the insurer 

must pay for the reasonable value of the 

attorney’s services.4 The contractor therefore 

controls the defense of the construction 

project accident claim and protects its 

interests.  

 

The liability insurer also must advise the 

contractor that the contractor has a right to 

independent counsel at the liability insurer’s 

expense.5  One New York appellate court has 

held that the failure of the liability insurer to 

so advise an insured constituted a deceptive 

business practice under New York’s General 

Business Law § 349.6 

 

Therefore, when the contractor receives a 

reservation of rights from the liability insurer 

on a construction project accident claim, the 

contractor should scrutinize the document. Is 

there a realistic possibility based on the 

known facts and the terms of the reservation 

of rights letter that the contractor might have 

to pay a settlement or verdict at the end of the 

case ?  If there is, the contractor should decide 

whether it should retain its own counsel at the 

liability insurer’s expense to protect itself.  If 

there are coverage issues, meaning that a 

dispute may arise over the scope of coverage 

provided by the liability insurer to the 

contractor for the claim at issue, the 

contractor may wish to consult the 

                                                 
4 Public Serv. Mut. Ins. Co., 53 N.Y.2d  401; Prashker 

1 N.Y.2d at 593; Elaqua II, 52 A.D.2d at 887.  As to a 

reasonable hourly rate, see Preferred Mutual Ins. Co. 

v. Ryan, 179 A.D.2d 902, 903 (3rd Dep’t 1992). 
5 Elaqua II, 52 A.D.2d at 887, 889.   
6 Id. at 889-90.  

appropriate professional to evaluate that 

matter. A contractor’s independent 

commercial lines insurance broker may 

provide valuable information. General 

counsel may also assist in this task, as can 

outside counsel.  

 

b. The claim exceeding the contractor’s 

policy limits – Who protects the 

contractor? 

 

A construction accident claim may be 

significant enough that its reasonable value 

exceeds the maximum combined policy 

limits of a contractor on a construction 

project.  For example, a 21 year old married 

union ironworker employed by a 

subcontractor falls off a scaffold and suffers 

a brain injury.  The contractor may have 

secured 1 million dollars in primary liability 

coverage, and 3 million dollars in excess 

coverage.  Assuming a full liability finding 

against the contractor under Labor Law § 

240(1), (“the Scaffolding Law”) the 

contractor — leaving aside the possibility of 

downstream coverage from the subcontractor 

and others — could face excess exposure.7 

 

In such cases, liability insurers have a 

duty to protect the contractor from exposure 

over the policy limits by tendering their 

policy limits to settle the action.  This 

requirement stems from the fact that the 

liability insurers controlled the defense of the 

case, and must act in the best interests of their 

insured.8 

 

To ensure that this occurs, the contractor 

may formally demand through personal 

counsel that the liability insurer settle the 

case within the policy limits, or if necessary 

tender the policy limits.  This should help 

7 A separate article will discuss how to ensure that 

such downstream coverage, including the 

subcontractor’s 1B coverage, minimizes this risk.  
8 See Pavia v. State Farm Mut. Auto. Ins. Co., 82 

N.Y.2d 445, 452-453 (1993).   
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ensure that cases are resolved with an eye to 

protecting the contractor from excess 

exposure.  

 

Sometimes, however, the liability insurer 

fulfills its duties under the policy and the 

contractor still may face excess exposure.  

This may speak more to the amount of 

liability insurance purchased or available to 

the contractor on a construction project than 

the actions of a liability insurer.  Regular 

review of the available insurance limits for 

the contractor’s projects is always time well 

spent from a litigation and risk management 

standpoint.  The contractor as part of such 

review should analyze the downstream 

insurance available from its subcontractors, 

among others. 

 

c. The contractor’s options when it pays 

for a judgment over the policy limits that 

could have been resolved within the 

policy limits 

 

If the liability insurer without 

justification does not settle a case that could 

have been settled within the policy limits, and 

the contractor must pay an excess exposure 

judgment, then the contractor may have legal 

recourse against the liability insurer. 

 

New York Courts analyze these cases by 

looking at: (1) the probability that a verdict 

would be for the plaintiff and in excess of the 

policy limits,9 (2) whether the insured lost an 

actual opportunity to settle the claim at a time 

when all serious doubts about the insured’s 

liability were removed,10 (3) whether the 

insurer’s investigatory efforts prevented it 

                                                 
9 Knobloch v. Royal Globe Ins, Co., 38 N.Y.2d 471 

(1976) cited in Taveras v. Am. Tr. Ins. Co., 33 Misc. 

3d 1210(A), 2011 NY Slip Op 51831(U), *7 (Sup Ct, 

Kings Cnty 2011).   
10 Pavia Ins. Co., 82 N.Y.2d at 454 cited in Taveras, 

33 Misc. 3d at 1210(A), * 7.   
11 Id.  
12 Knobloch, 38 N.Y.2d at 478; Doherty v. Merchants 

Mut. Ins. Co., 74 A.D.3d 1870 (4th Dep’t 2010); State 

from making an informed evaluation of the 

risks of refusing settlement and probability of 

a verdict against the insured,11 (4) what if any 

attempts were made by the insurer to settle 

the plaintiff’s claim and at what point during 

the underlying action were such attempts 

made,12 (5) the relative financial risk 

involved for the insured if the settlement was 

not made compared with the risk to the 

defendant insurer in terms of the policy limit, 

if the settlement was not made,13 and (6) any 

other factors establishing or negating the 

liability insurer’s lack of good faith in 

refusing to settle.14 

  

If these facts are determined in favor of 

the contractor, then the liability insurer may 

have to pay the excess judgment that the 

contractor paid after the case was not settled 

within the policy limits.  However, the mere 

fact that a verdict exceeds the policy limits 

does not mean that the liability insurer acted 

in bad faith, or did not honor its policy 

agreements with the contractor. 

 

The bottom line for contractor is to stay 

informed about the defense of pending 

construction project accident claims, review 

coverage limits and downstream insurance 

contracts frequently, and closely monitor 

cases with reservations of rights, and 

potential excess exposure. 

 

Patrick J. Higgins may be reached by 

phone at (518) 426-4600 or by email at 

phiggins@couchwhite.com. 

 

 

 

v. Merchants Ins. Co., 109 A.D.2d 935 (3rd Dep’t 

1985) cited in Taveras, 33 Misc. 3d at 1210 (A), * 7.   
13 Pavia, 82 N.Y.2d at 454-55; Vecchione v. Amica 

Mut. Ins. Co., 274 A.D.2d 576 (2d Dep’t 2000); 

Brockstein v Nationwide Mut. Ins. Co., 417 F.2d 703 

(2d Cir. 1969); Brown v. U.S. Fidelity & Guaranty 
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14 See Elaqua II, 52 A.D.2d at 886-87.   
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