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Article 3-A of New York’s Lien Law establishes a 
statutory trust for funds received for work performed 
on a construction project.  The requirements of this 
statutory trust may act as a sword or shield for the 
entities on a construction project, depending on their 
role. 
 
The Legislature established the statutory trust to 
ensure that contractors, suppliers, and laborers 
working on construction projects would be paid for 
their work (Aspro Mech. Contr., Inc., v. Fleet Bank, 
1 NY3d 324, 328 [2004]).  The statutory trust assures 
that entities working on construction projects 
involving real property or public works get paid for 
their services, and that funds received for such 
services reach their ultimate destination — materials 
and labor (Land-Site Contracting Corp., v. Marine 
Midland Bank, N.A., 177 AD2d 413, 414 [1st Dept 
1991], citing Aquilino v. United States, 10 NY2d 
271, 279 [1961]). 
 
The statutory trust arises when any asset within its 
scope comes into existence, whether or not a 
beneficiary at that time exists (Lien Law § 70[3]).  
Such trust continues as to each asset in the trust until 
every trust claim arising from the improvements has 
been paid or discharged, or until all assets have been 
applied for the purposes of the statutory trust (id.). 
   

The Statutory Trust fiduciaries  
Contractors and subcontractors are fiduciaries for 
payments received for work on a construction 
project.  They must hold such payments in a trust for 
the benefit of the entities performing work on the 
construction project (NY Professional Drywall of 
OC, Inc. v. Rivergate Dev., LLC, 100 AD3d 216, 218 
[3d Dept 2012]; Bette & Cring, LLC, v. Brandle 
Meadows, LLC, 81 AD3d 1152, 1153 [3d Dept  
2011]).  In addition, funds received by an owner are 
statutory trust assets if they fall within seven defined 
categories of Lien Law § 71[5], including building 
loan or real property contract sale payments, 
insurance proceeds from destruction of property, and 
consideration for assignment of rents. 
 
The Statutory Trust beneficiaries  
The beneficiaries of the trust are the entities 
performing work on a construction project.  A 
general contractor, subcontractor, construction 
manager, or materialman can be a trust beneficiary if 
it provides labor or materials to the project (Lien Law 
§§70, 71).  A trust beneficiary can also include 
architects, engineers, surveyors, and laborers (Lien 
Law § 71[2][a]).  A joint venturer may be a trust 
fiduciary or beneficiary (see Land-Site Contracting 
Corp., 177 AD2d at 414).  Tax creditors, such as the 
IRS and NYSDTF, may also be trust fund 
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beneficiaries, as may providers of workers’ 
compensation insurance.      
 
Liability for breach of fiduciary duties 
An owner, joint venturer, general contractor or 
subcontractor holds a fiduciary duty to use the 
monies in the trust fund to complete the construction 
project.   Using the funds for any other purpose 
diverts funds and breaches a fiduciary duty (id.; Lien 
Law §§ 70, 71, 72). 
 
The trust beneficiary can sue the trust fiduciary 
directly for breach of fiduciary duties.  Corporate 
officers of the trust fiduciary may be held personally 
liable if they knowingly participated in diversion of 
trust funds (Holt Constr. Corp. v. Grand Palais, 
LLC, 108 AD3d 593, 597 [2d Dept 2013]; Edgewater 
Construction Co. v. 81 & 3 of Watertown, Inc., 1 
AD3d 1054, 1057-1058 [4th Dept 2003]).  In certain 
circumstances, corporate officers misappropriating 
trust funds may even be exposed to criminal liability 
for larceny (Lien Law §79-[a][1]; ARA Plumbing & 
Heating Corp. v. Abcon Assoc., Inc., 44 AD3d 598, 
599 [2d Dept 2007]). 
 
The Trust’s obligation to keep books and records 
and provide statements 
The trust fiduciary must maintain certain books and 
records for the trust assets received, and for 
payments issuing from the trust.  These documents 
must be made available for inspection by the trust 
beneficiaries at monthly intervals (Lien Law §§75, 
76).  A trust beneficiary may instead choose to 
receive a verified statement setting forth the trust 
entries in the trust books and records (Lien Law § 
76[1]).   The trust fiduciary’s books and records must 
show trust assets receivable, trust accounts payable, 
trust funds received, trust payments made with trust 

assets, and transfers in repayment of or to secure 
advances made pursuant to a lending notice (Bette & 
Cring, LLC, 81 AD3d at 1154, citing Lien Law § 75 
[3][A] - [E]). 
 
Impact of other claims and proceedings 
The remedies under Lien Law Article 3-A are not 
exclusive.  The trust beneficiary can enforce its rights 
under Lien Law Article 3-A, as well as its ordinary 
remedies in enforcing the lien (New Rochelle Constr. 
Corp. v. Am. Steel Erectors, Inc., 304 AD2d 581, 582 
[2d Dept 2003]).   Thus, arbitration, bonding of a 
mechanics lien, or discharge of the lien by cash 
deposit will not relieve the trust fiduciary from its 
obligations to provide the required information under 
Lien Law Article 3-A. It will also not deprive the 
trust beneficiary of its right to bring an action for 
such information  (NY Professional Drywall of OC, 
Inc., 100 AD3d at 219-220; Bette & Cring, LLC, 81 
AD3d at 1155). 
 
Conclusion  
A working knowledge of Article 3-A of New York’s 
Lien Law is critical for entities on a construction 
project. For the trust fiduciary, the statute is a source 
of liability that may be used as a sword against it by 
the trust beneficiary to impose corporate and 
personal liability if the notice and trust fund payment 
requirements of the statute are not strictly adhered to.  
For the trust beneficiary, the statute also serves as a 
shield to protect its right to receive payments for 
work performed on a  construction project, to inspect 
the trust books and records, and to receive verified 
statements as to trust accounts.                      
   
If you have questions or comments, please contact 
the author Patrick Higgins at 
phiggins@couchwhite.com.

 
 


